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[45  CFR  Parts  100b,  121a,  and  121m] 

EDUCATION  OF  HANDICAPPED  CHILDREN 

AND  INCENTIVE  GRANTS  PROGRAM 

Assistance  to  States 

Tlie  Commissioner  of  Education,  with 
the  am>roval  of  the  Secretary  of  Health. 
Education,  and  Welfare  proposes  (1)  to 
amend  Part  121a  of  Title  45  of  the  Code 
of  Federal  Regulations  (Assistance  to 
States  for  Education  of  Handicapped 
Chlldr«i),  and  (2)  to  add  a  new  Part 
121m  (Incentive  Grants  Program  for 
hazkdlcapped  children  ages  three  through 
five) .  and  (3)  to  make  certain  conform¬ 
ing  amendments  to  Part  100b  (General 
provisions  for  State-administered  pro¬ 
grams)  ,  to  read  as  set  forth  below. 

Tire  authority  for  these  regulations  Is 
contained  In  Part  B  of  the  Education  of 
the  Handicapped  Act  (EHA) ,  as  amended 
by  Pub.  L.  94-142  (20  UB.C.  1401,  1402, 
and  1411  through  1420).  Part  B  of  the 
Act  provides  formula  grant  funds  to 
State  and  local  educational  agencies  to 
assist  than  in  the  educatlmi  of  handi- 
canied  children. 

Pub.  L.  94-142,  enacted  on  November 
29,  1975,  contains  extensive  amendments 
to  Part  B,  including  provisions  which  are 
designed  to  assure  that  all  handicapped 
chlldrai  have  available  to  than  a  free 
awroprlate  public  education,  to  assnre 
that  the  rights  of  handlcapp^  chlldroi 
and  their  parents  are  protected,  to  assist 
States  and  localities  to  provide  for  the 
edoeatlon  of  handicapped  (Arlldren,  and 
to  assess  and  assure  the  effectiveness  of 
efforts  to  educate  such  children. 

Most  of  the  Pub.  L.  94-142  amend¬ 
ments  to  Part  B  become  effective  on 
October  1.  1977.  Therefore,  the  existing 
r^Tulations  In  Part  121a,  which  will  re¬ 
main  effective  through  Fiscal  Year  1977, 
win  be  completely  replaced  by  the  new 
Part  121a  set  forth  below. 

As  an  Incentive  to  educating  handi¬ 
capped  children  in  the  three,  four,  or 
five  year  old  range,  the  Congress  estab¬ 
lished  an  Incentive  grant  authority,  in 
which  funds  would  be  given  to  States  on 
the  basis  of  the  number  of  chUdren  In 
these  age  ranges  receiving  special  edu¬ 
cation  and  rdated  servlcee.  Regulations 
for  this  program  are  proposed  as  a  new 
Part  121m. 

Pub.  L.  94-142  also  added  other  re- 
oulrc^nts  that  are  being  dealt  with  sep¬ 
arate  from  these  proposed  regulations: 

1.  Requlremoits  in  secti<m  5(b)  that 
the  CUmunlssioner  develop  regulaticms  re¬ 
lating  to  speclfio  learning  dlsablUttes  are 
Ineded  In  proposed  regulatlcms  pub¬ 
lished  November  29.  1978  (41  FR  52403). 
The  specific  learning  disabilities  regula¬ 
tions  will  eventually  be  Included  in  Part 
121a. 

2.  A  new  section  607  of  the  EHA  cs- 
taWWieB  a  grant  program  to  assist  State 
and  local  educational  agencies  with  dlm- 
*»^**«"  of  architectural  barriers.  Pro¬ 
posed  regtdatlons  will  be  published 
shortly. 


3.  A  new  section  606  of  the  EHA  re¬ 
lating  to  nondiscrimination  in  employ¬ 
ment  of  handicapped  individuals  by  re¬ 
cipients  of  assistance  under  the  EHA  is 
being  administered  by  the  Office  for  CfivU 
Rights.  The  Conference  Report  In^- 
cates: 

It  is  clear  that  qualified  handicapped  in¬ 
dividuals  who,  because  of  their  handicap,  are 
refused  employment  by  recipients  of  assist¬ 
ance  tmder  the  Act  are  fully  covered  by  the 
prohibition  in  section  604  of  the  Rehabilita¬ 
tion  Act  of  1973.  The  conferees  expect  that 
the  Department  of  HealCh,  Education,  and 
Welfare  regulations  implementing  section  604 
wUl  cover  employees  of  such  recipients  <a 
Federal  assistance  under  this  Act.  The  langu¬ 
age  of  the  amendment  Is  designed  to  tmder- 
soore  the  responsibijlty  of  the  Secretary  to 
pxuuue  vlgicM-oiisly  the  enforcement  of  section 
604  especially  as  it  relates  to  the  employment 
of  admlnlstiutors  and  teachers  in  programs 
for  the  education  of  handicapped  children. 

(H  R.  Rep.  94-664  at  page  64) 

4.  Revisions  to  section  653  of  the  FHA 
(Centers  on  EXiucatlonal  Media  aiid  Ma¬ 
terials  for  the  Handicapped)  wlU  be  In¬ 
cluded  In  revelslons  to  Part  1211  to  be 
published  In  the  future. 

Public  Participation 

Because  of  the  potential  Impact  that 
Pub.  It.  94-142  wUl  have  <m  the  educa¬ 
tion  of  all  handloai^;)ed  children  throitth- 
out  ttie  Nation,  and  on  the  agencies  that 
serve  them,  the  CMBce  of  Bducatl<m  has 
been  vitally  e<Hicemed  about  the  need  for 
Intoisive  public  participation  In  the  de- 
yel(H>inent  of  implementing  regulations. 

Therefore,  at  Uie  time  Pub.  L.  94-142 
was  oiacted.  a  decision  was  made  (1)  to 
“take  the  law  to  the  field”  before  any 
wrKtng  was  done.  In  order  to  seek  c<Mn- 
moits  and  suggestions  from  parties  In¬ 
terested  In  the  education  of  handicapped 
children,  and  (2)  to  convene  a  large  out¬ 
side  writing  group  called  RTT  (regula¬ 
tions  input  team),  to  develop  concept 
papers  tor  use  in  writing  the  regulations. 

Tlie  major  steps  and  acttvties  involved 
In  carrying  out  these  public  participa¬ 
tion  (Objectives  are  set  forth  bdow: 

(Dm  January,  1976,  the  Office  of  Ed¬ 
ucation  contracted  with  the  Council  tor 
Exceptional  Children  to  develop  three 
mediated  tape-slide  presentations  for  use 
in  describing  the  significance  and  Impli¬ 
cation  of  Pub.  L.  94-142  .  (one  was  geared 
to  parents,  one  for  general  audiences,  and 
one  for  administrators).  Five  hundred 
cities  of  these  packets  have  been  dl8-> 
semlnated  to  State  education  agencies 
and  majmr  national  parent  organizations 
and  advocate  groups. 

(2)  m  January,  1976,  over  1,000  letters 
were  sent  to  consumer/advocate  agen¬ 
cies  (a)  to  imivlde  them  with  copies  <ff 
the  law  and  the  Congressional  Confer¬ 
ence  Report,  and  (b)  to  inform  them 
about  proposed  public  c<Miferences  on  the 
law. 

(3)  During  January  and  February,  the 
Office  of  Education  prepared  a  discusslim 
guide  and  input  sh^ts  to  be  used  at  the 
various  public  meetings. 

(4)  From  March  through  August,  th^ 
Office  of  Education  oimducted  or  par- 
tlchiated  in  i^iproximately  20  pnbile 


meetings  about  the  law  (m  both  a  geo- 
gntf^c  and  special  interest  basis.  Ai>- 
proximately  2.200  people  participated  in 
these  meetings,  and  several  hundred  re¬ 
sponses  were  received.  An  overview  of 
these  meetings  is  included  below. 

The  first  six  conferences  were  regional 
meetings  (conducted  in  Washington,  San 
Rranclsco,  Denver.  Crhlcago,  Boston,  and 
Atlanta)  attended  by  State  and  loc^ 
educational  agency  personnel  and  rep¬ 
resentatives  of  parent  coalitions. 

m  July,  pilot  meetings  were  ccm- 
ducted  in  four  regions  of  the  country 
(Tampa,  Durham.  New  Hampshire,  Min¬ 
neapolis,  and  San  EMego)  for  key  policy 
makers  In  the  States,  Including  repre¬ 
sentatives  from  the  Governors’  offices. 
State  legislators,  and  State  educational 
agency  personnel. 

A  series  of  other  public  meetings  were 
conducted  for  (a)  representatives  from 
all  collies  and  universities  who  receive 
training  grants  in  special  education,  (b) 
nonspecial  educaticm  personnel  In  local 
sdtKxfi  districts,  (c)  scIkkA  board  repre¬ 
sentatives.  and  (d)  parent-adv(x;ate  or- 
ganlzatiims. 

m  addition.  Office  of  Education  staff 
were  principal  speakers  at  a  number  of 
major  national  oimferences  (Including 
meetings  of  tiie  Ooimcfl  for  Exceptional 
Chlldrai  and  the  American  Psychologi¬ 
cal  Asflociatioa) .  These  confemices  In¬ 
volved  thousands  of  people  who  have  a 
direoit  Interest  In  the  education  of  handl- 
Gai^;)ed  chadroL 

During  the  month  of  May,  the  Office  of 
Education  staff  reviewed,  analyzed  end 
prepared  the  wrttten  comments  received 
during  the  first  eleven  input  meetings, 
and  subsequently  divided  the  comments 
into  twdve  bioad  topical  areas  in  the  law 
(e.g..  individualized  education  program, 
least  restrictive  environment,  and  free 
ai^ntwlate  public  education). 

(6)  On  June  7-9,  the  Office  of  Educa¬ 
tion  convened  a  large  national  writing 
group  of  approximately  170  pec^e,  com¬ 
posed  of  paroits.  advocates,  handicapped 
persons,  representatives  of  special  Into*- 
est  groups  (e«..  AFT.  NFA,  private 
schools),  and  admimstrators  of  State 
and  local  programs.  The  group  was  di¬ 
vided  into  twdve  writing  teams  to  de¬ 
velop  concept  piqias  on  the  major  topics 
in  the  law.  Each  writing  team  was  pro¬ 
vided  c<^e8  of  the  cmnments  and  ques¬ 
tions  received  during  the  input  meetings, 
ti^rether  with  the  legislative  history  for 
each  topic.  Hie  twelve  completed  prod¬ 
ucts  develc^ied  by  the  RTT,  served  as  the 
basis  for  these  regulations. 

During  the  months  of  July-November, 
the  Office  of  Educatkm  prepared  several 
redrafts  of  the  concept  papers  and  con¬ 
tinued  to  se^  inputs  on  each  of  these 
drafts  from  the  RTT  and  other  Interested 
parties. 

MmufUM  Regulations 

A  basic  issue  relating  to  the  entire  reg¬ 
ulations  package  Is  concerned  with  the 
amount  of  detail  and  degree  of  specificity 
that  is  besA  suited  to  these  regulations. 
During  the  iiuiut  meetings  a  few  oom- 

menters  expressed  the  need  tor  a  great 
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degree  of  specificity  and  direction  from, 
the  I^eral  level  in  order  to  Insure  ef¬ 
fective  implementation  of  the  Statote.  A 
larger  number  of  oommenters,  however, 
expressed  concern  that  the  Department 
may  tend  to  over-regulate,  which  could 
result  in  all  State  and  local  educational 
agencies  being  in  non-c<nnpliance  from 
the  outset. 

The  Department  sees  the  development 
of  regulations  for  implementing  Pub.  L. 
94-142  as  being  an  evolutionary  process 
which  will  continue  over  a  period  of  sev¬ 
eral  years.  The  actual  impact  and  oMi- 
sequences  of  the  statutory  provisions  and 
problems  whkdi  States  and  local  educa¬ 
tional  agencies  may  have  in  implement¬ 
ing  these  provisions  are  not  known  at 
this  time.  Therefore,  the  D^wutment 
feels  that  the  most  rational  approach  to 
follow  is  (1)  to  write  minimum  regula¬ 
tions  at  this  point,  and  (2)  to  amend 
and  revise  such  regulations  in  the  future 
as  need  and  experience  dictate. 

Because  the  Statute  is  very  compre¬ 
hensive  and  specific  on  many  points,  the 
Department  has  elected  (1)  to  incorpo¬ 
rate  the  basic  wording  or  substance  of 
the  Statute  directly  into  the  regulations, 
and  (2)  to  expand  on  the  statutory  pro¬ 
visions  only  where  additional  interpre¬ 
tation  seem  to  be  necessary.  In  the 
summary  of  each  of  the  subparts  that 
follows,  an  attempt  has  been  made  to 
indicate  (whenever  possible)  which  re¬ 
quirements  are  statutory  and  which  ones 
are  regulations  that  attempt  to  inter¬ 
pret,  clarify,  or  implement  a  specific 
requirement  in  the  Act. 

Consistency  With  Section  504 
Regulations 

An  issue  with  which  the  Department 
is  deeply  concerned  is  maintaining  con¬ 
sistency  between  Part  B  of  the  Education 
of  the  Handicapped  Act  and  regulations 
being  developed  under  section  504  of  the 
Rehabilitation  Act  of  1973  (proposed  45 
CFR  Part  84  was  published  July  17, 1976 
(41  FR  19548)  and  final  regulations  are 
scheduled  to  be  published  in  January). 
To  maintain  consistency  with  the  time¬ 
tables  for  making  available  a  free  appro¬ 
priate  public  education  tmder  section  612 
(2)  (B)  of  the  EHA  and  the  priorities 
imder  section  612(3)  oi  the  EHA,  the  De¬ 
partment  intends  to  provide  in  final  reg¬ 
ulations  for.  Part  84  that  between  the 
effective  date  of  Part  84  and  Septem¬ 
ber  1,  1978,  a  recipient  will  be  in  com¬ 
pliance  with  the  elonentary  and  sec¬ 
ondary  section  of  Part  84  if  it  has 
provided  services  to  all  qualified  handi¬ 
capped  persons  according  to  the  Part  B 
priorities  and  is  in  compliance  with  Part 
B  and  regulations  adopted  under  Part  B. 

As  the  regulations  being  developed  un¬ 
der  section  504  of  the  Rehabilitation  Act 
of  1973  are  in  the  process  of  being  final¬ 
ized  at  the  same  time  these  proposed  reg¬ 
ulations  for  Part  B  of  the  Education  of 
the  Handicapped  Act  are  being  published, 
every  effort  will  be  made  to  have  ttie 
final  regulations  for  Part  B  be  consistent 
in  concept,  policy,  and,  aribwever  possible, 
consistent  with  the  language  of  the  final 
504  regulations. 


Part  121a — Organization 

Part  12  la  is  organized  into  the  follow¬ 
ing  seven  subparts:  (A)  General,  (B) 
State  annual  program  plans  and  local 
applications,  (C)  Services,  (D)  Private 
Schools,  (E)  Procedural  Safeguards,  (F) 
State  Administration,  and  (G)  Alloca¬ 
tions  of  Funds  and  Reports.  A  summary 
of  each  of  these  subparts,  together  with 
a  discussion  of  some  specific  issues  that 
have  been  raised,  is  included  in  the  re¬ 
maining  sections  of  this  part  of  the 
preamble. 

subpart  a:  general 

Subpart  A  (1)  sets  forth  the  purposes 
of  Part  121a  and  the  scope  of  these  new 
provisions  (e.g.,  that  they  apply  to  aU 
public  educatUmal  agencies  in  a  State 
that  have  direct  or  delegated  authority 
for  the  education  of  handicaiHied  chil¬ 
dren)  :  and  (2)  includes  definitions  of 
statutory  terms  (e.g.,  free  appropriate 
public  education,  special  educati<m,  and 
related  services)  and  other  definitions 
related  to  these  terms. 

Discussion  of  Specific  Issues.  (1)  There 
are  two  interrelated  questicms  which  have 
been  raised  with  respect  to  the  imple¬ 
mentation  of  Part  B  of  the  Act,  as 
amended  by  Pub.  L.  94-142:  (a)  Is  Part 
B  basically  a  civil  rights  law,  and  (b)  does 
a  State  have  to  meet  the  requirements  of 
the  Act  if  the  State  elects  not  to  receive 
a  grant  under  Part  B?  In  responding  to 
these  questions,  it  is  essential  to  show 
the  linkage  between  Part  B  and  Section 
504  of  the  Rehabilitation  Act  of  1973, 
which  is  administered  by  the  Office  for 
Civil  Rights: 

Part  B  is  a  formula  grant  program 
which  provides  financial  assistance  to 
States  for  the  education  of  handicapped 
children.  As  a  cMidition  for  receiving  a 
grant  under  Part  B  in  any  fiscal  year,  a 
State  must  demonstrate  to  the  Ccmimis- 
sioner  that  it  has  established  procedures 
to  insure  that  handicapped  children  are 
guaranteed  certain  basic  rights  and  pro¬ 
tections  (e.g.,  right  to  free  appr(H>riate 
public  educatimi,  due  process,  least  re¬ 
strictive  environment,  arid  non-discri- 
minatory  testing) . 

Many  of  the  provisions  under  Part  B 
are  regarded  as  basic  rights  of  handicap¬ 
ped  children  which  (1)  are  guaranteed 
under  the  U.S.  Ccmstitution,  (2)  have 
been  reiterated  in  a  series  of  court  rulings 
over  the  past  six  years,  and  (3)  are  specif¬ 
ically  included  in  the  regulaticms  on  sec¬ 
tion  504  oi  the  R^iabilitatkm  Act  of  1973. 
Section  504  is  designed  to  eliminate  dis- 
criminatiim  on  the  basis  of  handicap  in 
any  program  or  activity  receiving  Fed¬ 
eral  financial  assistance.  The  “504”  regu¬ 
lations  will  aivly  (a)  to  each  recipient  of 
Federal  financial  assistance,  and  (b)  to 
each  program  or  actlvi^  that  receives  or 
benefits  from  such  assistance. 

Since  Part  B  is  a  formula  grant  pro¬ 
gram,  the  requirements  and  conditions 
under  the  iH-ogram  apply  to  States  vdiich 
apidy  for  and  receive  a  grant.  Thus,  a 
State  which  elects  not  to  receive  a  grant 
under  Part  B  Is  not  subject  to  its 
viskms.  However,  if  the  State  rec^ves 
any  Federal  financial  assistance,  it  still 


would  have  to  meet  the  basic  rights  pro- 
visloas  und^  sectloa  504. 

(2)  Anoth^  related  question  was  raised 
with  respect  to  a  situation  in  which  a 
State  receives  a  Part  B  grant,  but  one 
of  the  local  educational  agencies  in  that 
State  elects  not  to  participate  under  Part 
B.  The  respcHise  is  similar  to  that  given 
above: 

If  a  local  educational  agency  elected 
not  to  receive  a  Part  B  grant,  that  agency 
would  not  have  to  comply  with  the  re¬ 
quirements  of  Part  B.  However,  the  State, 
as  a  recipient  of  Part  B  funds,  would 
be  required  to  insure  that  handicapped 
children  residing  in  the  jurisdiction 
served  by  the  local  educational  agency 
would  be  afforded  all  of  the  rights  and 
protections  set  out  in  the  Statute  and 
regulations.  Moreover,  if  the  local  edu¬ 
cational  agency  received  any  other  Fed¬ 
eral  funds,  it  would  have  to  meet  the 
basic  rights  provisions  imder  section  504. 

(3)  An  additional  questkxi  was  raised 
with  respect  to  whether  the  provisions  of 
Part  B  aiH^  to  other  public  agencies  that 
serve  handicapped  diUdren  within  a 
State  (e.g..  State  departments  of  mental 
health  and  w^are),  since  these  agen- 
grant.  The  question  must  be  answered  in 
cies  are  not  eligible  to  receive  a  Part  B 
the  affirmative,  based  cm  the  following: 

First,  under  the  provisions  of  section 
612  of  the  Act,  each  State,  as  a  condi- 
tkm  for  receiving  a  Part  B  grant  in  any 
fiscal  year,  must  assure  that  the  rights 
and  protections  of  the  Statute  are  ex¬ 
tended  to  all  handicapped  children  in  the 
State.  In  order  to  insure  that  these  pro¬ 
visions  would  be  carried  out,  the  Con¬ 
gress  required  that — 

The  state  educational  agency  shall  be  re¬ 
sponsible  fOT  assuring  that  the  requirements 
or  this  part  are  carried  out  and  that  all 
educational  programs  ftw  handicapped  chil¬ 
dren  within  the  State,  including  all  such 
programs  administered  by  any  other  State  or 
local  agency,  will  be  under  the  general  super¬ 
vision  of  the  persons  responsible  lot  educa¬ 
tional  programs  for  handicapped  children  In 
the  State  educational  agency  and  shaU  meet 
education  standards  of  the  State  educational 
agency.  (Sec.  612(6) ) 

Second,  since  the  basic  rights  provi¬ 
sions  under  Part  B  are  also  included  in 
the  regulations  for  section  504,  any  recip¬ 
ient  of  HEW  funds  would  have  to  be  in 
compliance  with  these  provisions.  The 
extent  to  which  these  provisions  apply 
is  clearly  set  out  in  the  “504”  definition 
of  recipient: 

“Recipient”  means  any  State  or  political 
subdivision  thereof,  any  Instrumentality  of 
a  State  or  poUtlcal  subdivision  thereof,  any 
public  or  private  agency,  institution,  m-gani- 
zatlon,  or  other  entity,  or  any  person  to  which 
Federal  financial  assistance  Is  extended  di¬ 
rectly  or  through  another  recipient.  Includ¬ 
ing  any  successor,  assignee,  or  transferee 
of  a  recipient,  but  excluding  the  ultimate 
beneficiary  of  the  assistance.  (Sec.  84.3(f)) 

Subpart  B:  State  Annual  Program 
Plans  and  Local  Applications 

State  annual  program  plans — General. 
Any  State  which  desires  to  receive  funds 
under  Part  B  of  the  Act  must  submit  an 
annual  program  i^an  to  the  Commis¬ 
sioner  through  its  State  educatlfmal 
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agency.  Sections  121a.10-121a.14  of  Sub¬ 
part  B  are  conoerned  with  the  submls- 
si(m,  ai^irovml.  pid^lcatton,  and  effective 
dates  of  the  annual  program  plan. 

The  requirement  for  submitting  an  an¬ 
nual  program  plan  is  set  out  in  section 
434(b)  of  the  0«:^eral  Education  Provi- 
sions  Act  (GEPA) ,  as  amended  by  Pi*.  L. 
93-380.  This  provision  requires  each  State 
to  submit  (Da  general  application  con¬ 
taining  five  basic  assurances,  and  (2)  an 
annual  program  plan  for  each  OfB(^  of 
Education  program  under  which  funds 
are  provided  to  l(x^  educational  ag^- 
cies,  through,  or  under  the  supervision  of, 
the  State  educational  agency.  Under  sec¬ 
tion  434(b) ,  and  the  implementing  regu¬ 
lations  (45  CJPR  100b,  Subpart  B),  the 
general  appli(jation  and  an  annual  pro¬ 
gram  plan  take  the  place  of  a  State  plan 
for  Part  B  (45  C)PR  100bl9) . 

Discussion  of  specific  issues.  Several 
commenters  expr^sed  a  concern  about 
requiring  State  educational  agoicies  to 
submit  «tnnnft3iy  an  entire  annual  pro¬ 
gram  plan  when  parts  of  the  plan  would 
not  be  changed  frwn  year  to  year.  The 
C^ce  of  Eklucation  feels  that  this  is  a 
valid  concern,  and  has  ad(H>ted  the  fol¬ 
lowing  policy: 

The  fiscal  year  1978  annual  program 
plan,  as  the  first  plan  imder  the  provi¬ 
sions  of  Pub.  li.  94-142,  Is  to  be  a  com¬ 
plete,  intact  d(X)ument,  which  incdud^ 
(1)  idl  provisions  previoudy  required  im¬ 
der  Pub.  L  93-380  that  were  continued 
under  Pub.  L.  94-142,  and  (2)  any  new 
provisions  in  the  Statute.  In  cases  where 
no  (Ganges  are  required  in  procedures 
previously  submitted  under  Pub.  L.  93- 
380  (such  as  procedures  on  cMifldential- 
ity) ,  those  procedures  may  be  incorpor¬ 
ated  verbatim  into  the  FY  1978  annual 
program  plan. 

Beginning  with  the  PTT  1979  annual 
program  plan,  and  for  each  year  there- 
af  ttf .  State  educational  agencies  may  in¬ 
corporate  by  reference  the  basic  proce¬ 
dural  sections  which  do  not  require 
change.  "For  most  States,  this  would  in¬ 
clude  procedural  safegiiards,  least  re¬ 
strictive  environment,  nwi-discrimina- 
tory  testing,  confidentality,  procedures 
with  respect  to  private  schot^  handi¬ 
capped  children,  and  child  identification 
procedures. 

ANNUAL  PROGRAM  PLANS — CONTENTS 

'Die  provisions  to  be  included  in  the 
annual  program  plan  for  Part  B  are  set 
forth  in  §S  121a.20-121a49  of  these  regu- 
latimis.  They  include  (1)  the  conditions 
of  eligibility  and  the  State  plan  requlre- 
mwts  under  secticms  612  and  613  of  the 
Act,  and  (2)  a  provision  imder  section 
434(b)  (1)  (B)  (U)  erf  the  GEPA,  which  re¬ 
quires  each  annual  program  plan  to  “set 
forth  a  statement  describing  the  purposes 
for  which  Federal  funds  will  be  expended 
durtog  the  fiscal  year  for  which  the  an¬ 
nual  program  plan  is  submitted”. 

...^  LOCAL  EDUCAnONAL  AGENCY 
APPLICATIONS - GENERAL 

Section  614(a)  of  the  Act  requires  that 
a  l(xal  educational  agency  which  desires 
to  receive  payments  under  Fart  B  tor 
any  fiscal  year  shall  submit  an  abdica¬ 
tion  to  its  State  educational  agency.  Sec¬ 


tions  121a.80-121a.87  of  these  regulations 
set  out  the  requir^ents  for  submission 
of  aimllcatlfms,  responsibilities  of  State 
educational  agencies,  excess  costs,  re¬ 
quirements  for  consolidated  applications, 
conditions  for  State  educational  agency 
approval  or  disapproval  of  a  local  appli¬ 
cation,  and  requlmrients  relating  to 
'withholding  of  funds.  These  require¬ 
ments  are  almost  wholly  statutory  (See 
sections  614(b)  and  (c)  of  the  Act). 

Discussion  of  specific  issues.  The  excess 
cost  provision  in  the  statute  is  designed 
to  assure  that  all  handicapped  children 
receiving  a  free  appropriate  public  edu¬ 
cation  are  guaranteed  the  basic  funding 
provided  all  children  in  the  local  school 
district.  The  formula  included  in 
§  121a.82  of  the  regulations  is  related  to 
the  procedures  set  forth  in  the  statute  to 
identify  the  nature  and  extent  of  the 
basic  per  pupil  allocation  provided. 

The  Department  has  received  numer¬ 
ous  comments  which  have  suggested  that 
(a)  the  formula  is  unnecessary  if  one  can 
accept  the  assumption  that  every  child 
provided  an  education  in  the  public 
schools  automatically  is  provided  the 
basic  per  pupH  fiscal  allocation,  and  (b) 
this  provislCHi  would  present  enforcement 
difficulties  given  the  relative  lack  of  pupil 
based  accounting  systems  in  local  educa¬ 
tional  agencies. 

The  basic  intent  of  the  excess  cost 
provision  is  to  Insure  that  State  and  local 
educational  agencies  provide  the  same 
support  for  handlcapp^  children  as  they 
do  for  all  other  children,  and  that  the 
Part  B  funds  are  used  to  supplement  the 
State  and  local  commitment.  In  keeping 
with  this  intent,  the  regulations  add  that 
neither  a  State  or  local  educational 
agency  may  use  funds  provided  under 
Part  B  to  pay  all  of  the  special  education 
and  related  services  given  to  a  handl- 
c^ped  child. 

The  Department  solicits  further  cc«n- 
ment  on  the  requirements  regarding 
excess  costs. 

LOCAL  EDUCATIONAL  AGENCY 
APPLICATIONS  CONTENTS 

Sections  121a.100-121a.117  set  forth 
the  contents  of  the  local  applications. 
These  proviskms  are  taken  directiy  from 
section  614(a)  of  the  Statute;  and,  no 
substantive  change  is  made,  except  to 
add  an  additional  requirement  that  each 
local  educational  agency  shall  include  a 
statement  describing  how  the  funds 
under  Part  B  will  be  expended  during  the 
fiscal  year  for  which  the  application  is 
submitted. 

Discussion  of  specific  issues.  Section 
614(a)  (2)  (C)  of  the  Statute  sets  forth 
the  following  requirement  with  respect 
to  “comparability”;  The  local  application 
must  provide  satisfactory  assurance  that 

State  and  local  funds  will  be  used  in  the 
Jurisdiction  of  the  local  educati<Mial  agency 
or  intennediate  educatiMial  unit  to  provide 
servloee  in  program  areas  which,  taken  as 
a  whole,  are  at  least  comparable  to  servloee 
being  provided  in  areas  of  such  Jurisdiction 
whlcdi  are  not  receiving  funds  under  this 
part.* 

The  regulations  rQ;>eat  the  statutory 
requlFement  without  daboratkm.  Com¬ 
ments  are  sought  on  how  to  Interpret  this 


requirement,  which  is  identical  to  the 
cmnparability  requirement  under  Title  I 
of  the  Elementary  and  Secondary  Edu¬ 
cation  Act,  except  that  it  usee  tiie  term 
‘program  areas”  rather  than  “project 
areas”. 

The  issues  which  must  be  resolved  are 

(1)  what  does  “program  area”  mean,  and 

(2)  what  is  to  be  compared — e.g.,  equi¬ 
table  availability  of  services  in  geo- 
graidiic  areas;  whether  all  programs  for 
handicapped  children  with  a  particular 
disability  are  comparable;  or  whether 
programs  for  (me  disability  are  compar- 
rable  to  those  for  another  disability. 

APPLICATION  PROM  SECRETARY  OF  INTERIOR 

Sections  121a.124-121a.129  set  forth 
the  requirements  for  participation  by  the 
Secretary  of  Interior  (m  behalf  of  handi¬ 
capped  children  in  schools  on  reserva¬ 
tions  operated  by  the  Bureau  of  Indian 
Affairs.  These  regulations  follow  the 
Statutory  requirement  in  section  611(f) 
with  respect  to  payments  and  the  sub¬ 
mission  of  a  local  educational  agency 
applii^ation  by  the  Secretary  of  Interior 
to  the  Commissioner.  However,  the  regu¬ 
lations  (1)  add  certain  additional  re¬ 
quirements  (e.g.,  monitoring  procedures 
that  are  required  in  the  State  annual 
program  plans  and  "other  material  as 
agreed  to  by  the  Commissioner  and  the 
Secretary  of  Interior”) ;  and  (2)  author¬ 
ize  the  Bureau  of  Indian  Affairs  to 
utilize  the  same  amount  of  its  allotment 
for  “State  administratiem”  that  is  pro¬ 
vided  by  the  Statute  for  State  education¬ 
al  agencies.  These  additiims  are  neces¬ 
sary  because  of  the  fact  that  BIA,  in  ef¬ 
fect,  is  both  a  State  and  a  local  edu¬ 
cational  agency. 

PUBLIC  PARTICIPATION 

Section  612(7)  (B)  of  the  Act  requires 
each  State  to  assure  that  there  are  pub¬ 
lic  hearings,  adequate  notice  of  such 
hearings,  and  an  opportunity  for  c(Hn- 
ment  available  to  the  general  public 
prior  to  the  adoption  of  the  policies,  pro¬ 
grams,  and  procedures  required  under 
sections  612  and  613  of  the  Statute.  Sec¬ 
tions  121a.130-121a.132  of  these  regula¬ 
tions  set  out  the  Q)e(ufic  requirements 
for  State  educational  agoicies  to  follow 
in  implementing  this  statutory  provision 
with  respect  to  their  annual  program 
plans. 

Subpart  C;  Services 

GENERAL 

Section  121a.200  reiiuires  each  State  to 
insure  that  free  appropriate  public  edu- 
catlcm  is  available  to  all  handicapped 
children  ages  3-18  by  S^tember  1, 1978, 
and  to  all  such  children  ages  3-21  by 
September  1,  1980.  This  is  a  statutory 
provision,  as  is  the  exception  that  the 
provision  does  not  apply  to  handicapped 
childrra  ages  3-5  and  18-21  if  it  is  in¬ 
consistent  with  State  law  or  practice,  or 
the  (NTder  of  any  court. 

Section  121a.201  deals  with  the  meth¬ 
ods,  costs,  and  payments  involved  in 
providing  free  appropriate  public  educa- 
tton. 

Section  121a.202  (1)  toteriHets  the 
statutory  requirement  that  each  State 
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and  local  educational  agency  adopt  a 
gocd  of  providing  full  educational  oppor¬ 
tunities  to  all  handicapped  children,  and 
(2)  requires  those  agencies  to  take  steps 
to  insure  that  handicapped  children  have 
available  to  them  the  variety  of  pro¬ 
grams  and  services  (including  non-aca¬ 
demic  and  extra  curricular  services)  that 
are  available  to  non-handicapped  chil¬ 
dren. 

Section  121a.203  specifically  requires 
that  physical  education  services  be  avail¬ 
able  to  every  handicapped  child  receiv¬ 
ing  a  free  appropriate  public  education. 

Discussion  of  specific  issues.  (1)  A 
question  has  been  raised  concerning  the 
meaning  of  “free  appropriate  public 
education”  and  “full  educational  oppor¬ 
tunity  goal”,  since  both  terms  are  used 
in  the  Statute  and  are  included  in  this 
subpart.  There  is  an  obvious  interre¬ 
latedness  between  these  two  terms;  but 
there  are  some  clear  differences,  as  set 
forth  in  the  following  paragraphs: 

“Pull  educational  opportunity  goal”  is 
a  very  broad,  all  encompassing  term, 
which  (a)  covers  all  handicapped  chil¬ 
dren,  ages  birth  through  twenty-one,  (b) 
includes  a  basic  planning  dimension,  in¬ 
cluding  making  projections  of  the  esti¬ 
mated  numbers  of  handicapped  children, 
and  (c)  does  not  set  specific  timelines  for 
service,  but,  rather,  requires  each  State 
to  set  its  own  timetable.  The  term  “goal” 
implies  an  intent  or  direction  to  follow 
and  is  future  oriented.  Based  on  these 
characteristics,  a  State  could  be  totally 
committed  to  implementing  this  provi¬ 
sion,  and  could  be  in  compliance  with  the 
Act,  but  may  never  achieve  its  goal  in  the 
absolute  sense, 

“Free  appropriate  public  education” 
refers  to  a  part  of  the  goal  of  providing 
full  educational  opportunities  to  all 
handicapped  children,  but  it  is  more  nar¬ 
row  in  scope  and  specific  in  purpose.  This 
provision  (a)  focuses  on  known  handi¬ 
capped  children  within  specific  age 
ranges,  (b)  sets  out  mandated  timelines 
for  service,  and  (c)  is  prc^nt  oriented. 
As  set  forth  in  the  Statute,  the  right  to 
free  appropriate  public  education.  In 
efifedt,  is  regarded  as  a  basic  right;  and 
each  State  must  carry  out  this  provision 
within  the  specified  time  limits  in  order 
to  be  in  compliance  with  this  Act: 

(2)  A  niunber  of  commenters  have 
asked  for  clarification  (a)  of  the  general 
provision  on  free  appropriate  public  edu¬ 
cation  in  Section  612(2)  (B)  of  the  Stat¬ 
ute,  and  (b)  of  the  exception  clause  in 
that  provision  for  handicapped  children 
ages  3-5  and  18-21.  These  regulations 
interpret  the  Statute  as  follows: 

First,  with  respect  to  the  general  pro¬ 
vision — 

Free  appropriate  public  education  must 
be  available  to  all  handicapped  children 
within  the  State  mandated  age  ranges  by 
the  dates  set  forth  in  the  statute. 

If  a  State  has  no  mandatory  law,  the 
State  must  make  a  free  appropriate  pub¬ 
lic  education  available  within  the  statu¬ 
tory  timelines  to  all  handicapped  chil¬ 
dren  ages  six  through  seventeen. 

Second,  with  respect  to  serving  handi¬ 
capped  children  ages  three  through  five 
and  eighteen  through  twenty-one — 


If  a  State  does  in  fact  make  available 
public  education  to  all  non-handicapped 
children  in  any  of  these  age  groups  (e.g., 
kindergarten  for  five  year  olds) ,  free  ap- 
pr(H>rlate  pubUc  education  must  be  avail¬ 
able  to  all  handicapped  children  in  that 
age  group  by  the  dates  set  forth  in  the 
Statute. 

If  a  State  does  in  fact  make  available 
public  education  to  a  majority  of  handi¬ 
capped  children  in  any  of  these  age 
groups,  a  free  appropriate  public  educa¬ 
tion  must  be  made  available  to  all  handi¬ 
capped  children  in  that  age  group  within 
the  timelines. 

In  any  case  in  which  the  provision  of 
services  to  handicapped  children  ages  3-5 
and  18-21  is  inconsistent  with  State  law 
or  practice,  or  the  order  of  any  court, 
the  State  educational  agency  must,  in  its 
annual  program  plan,  (a)  provide  a  de¬ 
tailed  description  of  the  extent  to  which 
the  exception  applies,  and  (b)  Include  a 
copy  of  each  State  law,  court  order,  or 
other  document  which  provides  a  basis 
for  the  exception. 

Comments  are  specifically  requested  on 
the  Department’s  interpretation  of  this 
statutory  provision. 

(3)  Several  questions  arose  concern¬ 
ing  the  meaning  of  the  term  “available” 
in  the  requirement  that  free  appropriate 
public  education  must  be  available  to  all 
handicapped  children.  As  used  in  these 
rules,  the  term  “available”  is  intended 
to  protect  the  individual  rights  of  parents 
and  children  to  decide  whether  or  not  to 
participate  in  programs  which  provide 
free  appropriate  public  education.  If  the 
parents  or  child  elect  to  avail  themselves 
of  these  programs,  it  is  the  responsibility 
of  the  State  or  local  educational  agency 
to  provide  such  programs  in  conformance 
with  the  provisions  of  this  Act.  This  re¬ 
quirement  applies  to  (1)  both  Instruc¬ 
tional  and  evaluational  services,  and  (2) 
requires  the  timely  delivery  of  such 
services. 

(4)  Several  commenters  have  asked  if 
free  appropriate  public  education  in¬ 
cludes  romn  and  board.  The  proposed 
regulations  state,  in  effect,  that — 

Each  State  may  utilize  whatever  place¬ 
ment  alternatives  and  methods  of  pro¬ 
viding  services  that  are  necessary  to  as¬ 
sure  that  a  free  apprc^riate  public  edu¬ 
cation  is  available  to  all  handicapped 
children. 

Whenever  placement  in  a  pubUc  or 
private  residential  program  is  necessary 
to  provide  free  appropriate  public  edu¬ 
cation  to  a  handicapped  child,  the  cost 
of  the  program,  including  room  and 
board,  must  be  at  no  cost  to  the  parents 
of  that  child. 

In  carrying  out  these  provisions,  each 
State  must  determine  the  methods  and 
sources  of  payment,  and  may  utilize 
various  State,  local,  F^eral,  and  private 
sources  of  support  that  are  available  in 
the  State. 

(5)  A  number  of  commenters  ques¬ 
tioned  why  physical  education  services 
are  given  special  attention  in  these  rules. 
This  position  was  taken  to  conform  with 

•  Congressional  intrat  as  stated  in  the 
House  of  Representatives  Report  No.  94- 
332: 


The  Committee  expects  the  Commissioner  or 
Educatlcm  to  take  whatever  action  la  neces¬ 
sary  to  assiire  that  physical  education  serv¬ 
ices  are  avaUable  to  ell  handicapped  children, 
and  has  specifically  Included  physical  edu¬ 
cation  within  the  definition  of  special  edu¬ 
cation  to  make  clear  that  the  Committee 
expects  such  services,  specificaUy  designed 
where  necessary,  to  be  provided  as  an  in¬ 
tegral  part  of  the  educational  program  of 
every  handicapped  child. 

PRIORITIES  IN  THE  USE  OF  PART  B  FUNDS 

As  part  of  the  provision  on  free  ap¬ 
propriate  public  education,  the  law  re¬ 
quires  each  State  and  local  educatiimal 
agency  to  establish  priorities,  first  with 
respect  to  handicapped  children  not  re¬ 
ceiving  an  education  (defined  as  “first 
priority  children”  in  the  regulations), 
and  second  with  respect  to  handicapped 
children,  within  each  disability,  with  the 
most  severe  handicaps  who  are  receiving 
an  inadequate  education  (defined  as 
“second  priority  children”) .  The  law 
further  requires  that,  except  for  State 
Administration  funds,  each  State  and 
local  educational  agency  must  use  its 
full  entitlement  under  Part  B  “in  ac¬ 
cordance  with  the  priorities  established 
under  section  612(3) .” 

Sections  121a.210-121a.214  of  these 
regulations  interpret  the  statute  with  re¬ 
spect  to  implementing  these  priority  re¬ 
quirements. 

Discussion  of  specific  issues.  (1)  A 
number  of  questions  were  raised  con¬ 
cerning  the  scope  and  extent  of  the 
priority  requirement  to  the  first  priority 
children — e.g.,  (a)  if  a  State’s  mandate 
is  3-18,  would  all  of  the  Part  B  funds 
have  to  be  expended  for  the  first  priority 
children  in  these  age  ranges  before  the 
funds  could  be  spent  on  second  priority 
children,  and  (b)  are  there  any  age 
spect  to  implementing  these  priority  re¬ 
quirement? 

’The  proposed  regulations  specify  that 
all  Part  B  fimds  must  be  utilized  to  pro¬ 
vide  direct  special  education  and  related 
services  to  first  priority  children  ages 

3- 21,  to  the  extent  that  State  mandate 
applies  to  children  in  this  age  range.  For 
example,  if  a  State’s  mandatory  law  is 

4- 17,  the  Part  B  funds  must  be  expended 
to  provide  a  free  appr(H>rlate  public  edu¬ 
cation  to  all  first  priority  children  in 
this  age  range,  and  may  not  be  used  for 
second  priority  children  imtil  this  re¬ 
quirement  is  met. 

’The  proposed  regulations  do  not  im¬ 
pose  any  age  priorities.  Thus,  if  a  State’s 
mandate  is  3-18,  the  State  may  utilize 
its  funds  to  provide  special  education 
and  related  services  to  any  first  priority 
child  in  that  age  range. 

(2)  A  related  question  was  raised  con¬ 
cerning  States  which  either  do  not  have 
any  mandate  or  their  laws  do  not  in¬ 
clude  all  handicapped  children  covered 
by  Part  B.  The  wording  of  the  Statute 
is  such  that  it  requires  all  States  to  make 
a  free  appropriate  public  education 
available  to  all  handicapped  children 
ages  six  through  seventeen,  who  are  de¬ 
fined  in  the  Act,  even  if  the  State  does 
not  have  a  mandatory  law  In  this  age 
range. 
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(3)  Many  commenters  asked  for  clari- 
Ucaticm  of  when  a  local  educational 
agency  may  mmseed  to  use  its  Part  B 
fimds  for  the  second  priority.  The  pro¬ 
posed  regulations  specify  that  before  the 
Part  B  fiinds  can  be  used  for  any  other 
purpose,  the  local  educational  agency 
must  provide  assurance  satisfactory  to 
the  State  educational  agency  (a)  that  all 
first  priority  children  have  a  free 
propriate  public  education  available  to 
them,  (b)  that  It  has  a  system  for  the 
identification,  location,  and  evaluation 
of  handicapped  children,  and  (c)  that 
whenever  a  first  priority  child  Is  Identi¬ 
fied.  located,  and  evaluated,  the  agency 
will  make  a  free  ai^roprlate  public  ed¬ 
ucation  available  to  the  child  In  accord¬ 
ance  with  an  Individualized  education 
program. 

(4)  A  question  posed  by  a  number  of 
commenters  Is;  If  a  State  or  local  edu¬ 
cational  agency  has  met  the  first  priority 
requlronent  under  State  mandate  (e.K. 
5-17),  must  that  agency  move  to  the 
second  priority  or  can  the  Part  B  funds 
be  targeted  on  first  priority  children  be¬ 
low  the  mandated  age  range?  Under  the 
proposed  rules,  a  State  or  local  educa¬ 
tional  agency  would  have  the  cption  to 
spend  Its  Part  B  funds  <a).  on  other  un¬ 
served  handlcaimed  children  not  covered 
by  the  mandate,  Including  children  ages 
0-2,  (b)  to  meet  the  second  prlmlty,  or 
(c)  to  do  both. 

(5)  Several  commenters  have  asked  If 
a  State  educati<mal  agency  can  utilize 
Its  portion  of  the  Part  B  funds  for  In- 
service  training  If  the  training  Is  related 
to  the  iHdmItles.  In  acc<»dance  with  the 
Statute  and  with  Ccmgresslcmal  Intent, 
the  first  priority  must  be  met  before  Part 
B  funds  could  be  used  for  any  other  pur¬ 
pose.  Thus,  If  there  are  known  first  pri¬ 
ority  children  In  a  State,  the  State  edu¬ 
cational  agency  would  have  to  assure 
that  a  free  appropriate  public  educaticm 
is  available  to  siich  children  within  the 
State  mandated  age  range.  Once  that 
priority  Is  met,  the  State  may  utilize  its 
funds  (a)  tear  direct  services  to  second 
priority  children,  (b)  for  Inservlce  train¬ 
ing  under  either  priority,  or  (c)  for 
other  services  imder  either  priority,  as 
authorized  under  i  121a.2S0  of  Sulg>«ut  C 
(''Use  of  State  educational  agency  allo¬ 
cation  for  direct  and  support  sendees.”) . 

(6)  A  number  ot  ccanmenters  have 
asked  what  the  term  “Inadequate  educa¬ 
tion**  means  In  the  second  priority  (egr. 
handlcm>ped  children  within  each  dis¬ 
ability,  with  the  most  severe  handicaps 
who  are  receiving  an  Inadequate  educa¬ 
tion). 

under  the  proposed  regulati<»is  “in¬ 
adequate  education”  means  receiving 
s<xne  but  not  all  of  the  special  education 
and  rdated  services  specified  for  a  hand- 
Ici^pped  child  In  his  or  h^  Individual¬ 
ized  education  program  (lEP) . 

During  school  year  1977-78,  it  Is  ex¬ 
pected  that  all  second  priority  children 
win  receive  a  basic  education,  but  some 
of  these  children  may  not  receive  all  of 
the  serriete  required  by  theh  EIFs.  How¬ 
ever,  under  the  Statute,  an  services  In  a 
child’s  lEP  must  be  provided  by  Septon- 
ber  1, 197S. 


Commits  are  Invited  on  whether  the 
regulations  should  require  a  local  educa- 
tl(mal  agency  to  luovkle  aU  of  the  lEP 
services  In  sdiool  year  1977-78. 

ZNDIVIDUALnCT  CDTTCATION  PROGRAMS 

Sectkms  121a.220-121a.226  <a  the 
regulations  Interpret  the  statutory  re¬ 
quirement  that  free  appropriate  puMic 
education  includes  an  individualized  ed¬ 
ucation  program  for  every  handici^ped 
child  so  served. 

The  individualized  education  program 
(lEP)  is  a  written  statement  devdoped 
In  a  meeting  with  a  representative  of  the 
local  educational  agency,  the  teacher,  the 
parent,  and  the  child,  where  aig>roprlate. 
The  written  stat^mt  on  each  chfid 
Includes  documentation  of  decisions 
reached  about  the  objectives,  content. 
Implementation  and  evaluation  of  the 
child’s  ediicational  program. 

An  lEP  must  be  developed  for  any 
handicapped  child  who  Is  placed  In  a 
private  school  by  a  State  or  local  edu¬ 
cational  agency. 

Discussion  of  specific  issues.  (1)  Many 
commenters  raised  the  Issue  of  whether 
the  lEP  Is  a  legally  binding  document. 

The  Interpretation  of  these  rules  re- 
fiects  Ihe  intent  of  Congress  as  stated 
In  the  Congressional  Record  of  the 
House  by  Mr.  Qule, 

It  Is  important  to  point  out  that  (the 
IndlTldualized  educational  program)  la  an 
educational  program  developed  jointly,  but 
It  Is  not  Intended  as  a  binding  contract  by 
the  schools,  children,  and  parents. 

Therefore,  while  the  State  or  local 
educational  agency  is  re^xmslble  for 
providing  the  services  delineated  in  the 
lEP,  such  agency  does  not  vlidate  these 
regulatkms  If  the  child  does  not  adileve 
the  growth  projected  In  the  annual 
goals  and  objectives. 

(2)  Questlcms  were  asked  concerning 
the  participation  in  the  planning  con- 
fo-ence  of  parents  who  have  a  com¬ 
munication  barrier  such  as  deafness  or 
whose  native  language  Is  other  than 
English.  The  rules  for  this  Subpart  as¬ 
sure  the  active  participation  of  such 
parents.  The  local  educational  agency 
must  provide  an  Interpreter  or  take 
whatever  action  Is  necessary  In  order 
that  the  parent  may  understand  the 
proceedings. 

(3)  Several  commenters  requested  an 
Interpretation  of  the  requirements  for 
participants  at  the  Individual  planning 
conference,  specifically,  the  represent¬ 
ative  of  the  local  educational  agency. 
Questions  were  raised  to  determine 
whether  (a)  the  representative  of  the 
local  educational  agency  may  be  the 
child’s  teacher,  and  (b)  what  qualifica¬ 
tions  that  representative  must  have. 
Under  the  statute,  the  representative  of 
the  local  educational  agency  must  be 
someone  other  than  the  child’s  teacher. 
The  regulations  repeat  the  statutory 
language  regarding  the  local  educational 
agency  representative. 

(4)  Several  commenters  raised  con¬ 
cerns  regarding  whether  or  not  the 
agency  may  proceed  to  develop  the  In¬ 
dividualized  education  program  If  the 
parents  are  unwilling  or  unable  to  at¬ 


tend  the  Individual  planning  (xmfer- 
«ice.  The  proposed  rules  specify  that 
the  agency  shall  make  every  attempt  to 
assure  parental  participation,  *nt»iiiAiwg 
convening  the  participants  at  a  mu- 
tuaUy  agreed-upon  time  and  idace. 
However,  If  these  efforts  are  unsuccess¬ 
ful,  the  Etgency  must  document  these 
attempts  and  may  proceed  without  pa¬ 
rental  pertlclpatimi. 

(5)  The  statute  mandates  that  an  lEP 
for  each  child  must  be  established  or 
revised,  as  appropriate,  at  the  beginning 
of  each  school  year.  Questions  were 
raised  concenfing  the  timing  of  the  In¬ 
dividualized  planning  conferences  In  or- 
der  to  insure  that  this  requirement  would 
be  met.  These  regulations  specify  that 
for  a  handlci4)ped  child  already  receiv¬ 
ing  special  education  and  related  serv¬ 
ices,  the  planning 'conferences  must  be 
conducted  early  enough  to  insure  that 
the  child’s  lEP  Is  developed  (or  revised) 
by  the  beginning  of  the  next  school  year. 
To  meet  this  provision,  a  local  educa¬ 
tional  agency  could  conduct  the  meeting 
for  the  child  at  the  end  of  the  school 
year  or  during  the  summer. 

(6)  A  point  was  made  by  many  com¬ 
menters  that  a  local  educational  agency 
may  develop  an  lEP  on  a  child  based  only 
on  existing  (limited)  resources  available 
In  the  school  district.  Under  the  pro¬ 
posed  rules,  each  child’s  lEP  miist  in¬ 
clude  specific  services  needed  by  that 
child  (determined  without  regard  to  lo¬ 
cal  availability  of  such  services) . 

Part  B  funds  may  be  used  to  provide 
these  services  for  a  first  priority  child. 
After  the  first  priority  Is  met.  Part  B 
funds  may  be  used  to  provide  services 
for  a  second  priority  child  If  that  child 
was  not  previously  receiving  all  of  the 
services  required  under  his  or  her  lEP. 

See  the  discussion  \mder  “PRIORI¬ 
TIES  m  THE  USE  OP  PART  B  FUNDS” 
(Issue  number  (6)),  which  relates  to 
whether  all  of  these  services  must  be  pro¬ 
vided. 

DIRECT  SERVICES  BY  THE  STATE  EDUCATIONAL 
ACKHCT 

Section  614(d)  of  the  Act  provides  that 
whenever  a  State  educational  agency  de¬ 
termines  that  a  local  educational  ag«icy 
Is  eltho*  imable  or  unwilling  to  submit  a 
cmisolldated  application  or  to  serve  han¬ 
dicapped  children,  or  has  a  handicapped 
child  who  can  best  be  s^'ved  In  a  regional 
or  State  center,  the  State  must  use  the 
local  educational  agency’s  Part  B  entitle¬ 
ment  to  provide  special  education  and  re¬ 
lated  services  directly  to  the  handicapped 
children  residing  In  the  area  served  by 
that  agency.  Section  121a.240  of  Subpart 
C  incorporates  the  statutory  requirement 
verbatim. 

Sections  121a.250  and  121a.251  set  out 
statutory  requirements  r^ardlng  the  use 
of  the  State  educational  agencies’  en¬ 
titlement  for  direct  and  support  services. 

Discussion  of  specific  issues.  With  re¬ 
spect  to  the  State  educational  agency’s 
use  of  a  local  educational  agency’s  en- 
tltiement  to  provide  direct  services  to 
handicapped  children  In  the  local 
agency,  several  questions  have  been 
raised:  (1)  Can  a  local  educational 
agency  refuse  “to  establish  and  maintain 
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programs  of  free  apinrcHDriate  public  edu¬ 
cation  for  han<iicaiH>ed  childr^”? 

Under  Section  504  of  the  Rehabilita¬ 
tion  Act  ot  1973,  “no  otherwise  qualified 
handicapped  individual  in  the  United 
States  .  .  .  shall,  solely  by  reason  of  his 
handicap,  be  excluded  frMn  the  partici¬ 
pation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal  fi¬ 
nancial  assistance.”  Thus,  a  local  educa¬ 
tional  agency  would  not  be  in  compliance 
with  the  basic  provisions  of  section  504  if 
the  agency  did  not  make  available  a  free 
appropriate  public  education  for  its  han¬ 
dicapped  children. 

(2)  Since  every  local  educational 
agency  could  pot^tlally  have  a  handi- 
camied  child  who  could  best  be  served 
in  a  r^onal  or  State  center,  how  is  the 
requlr^ent  in  section  614(d)  of  the  Act 
(S  121a.240  of  this  regulation)  to  be  im¬ 
plemented? 

Comments  are  requested  regarding  (a) 
the  extent  to  which  the  Department 
should  regulate  on  this  provision,  and 
(b)  whether  or  not  each  State  should  be 
permitted  to  implement  the  requirement 
in  accordance  with  its  own  State  proce¬ 
dures  (e.g.,  each  State  determines  the 
C(»idltions  under  which  it  will  become  dl- 
recUy  invtdved  in  placing  a  handicapped 
child  outside  of  the  local  educational 
agency  and  whether  Part  B  entitlements 
win  be  used  for  such  purposes) . 

COMPREHENSIVE  STSTEM  OF  PERSONNEL 
DEVELOPMENT 

Sections  121a.260-121a.268  impl^oit 
the  statutory  requirement  In  section  613 
(a)  (3)  that  a  State  develop  and  imple¬ 
ment  a  comprehensive  system  of  person¬ 
nel  develomnent  Including  (a)  Inservice 
training  of  general  and  special  educa¬ 
tional  instructional  and  support  person¬ 
nel,  and  (b)  procedures  to  insure  that 
aU  personnel  necessary  to  carry  out  the 
purposes  of  the  Act  are  appr(H>rlately  and 
adequately  prepared  and  trained.  The 
statute  also  requires  procedures  for  ac¬ 
quiring  and  disseminating  to  teachers 
and  administrators  of  programs  for 
handicapped  children  significant  infor¬ 
mation  derived  from  educational  re¬ 
search,  demonstration,  and  similar  proj¬ 
ects,  and  for  adopting  promising  educa¬ 
tional  practices  and  materials  developed 
through  those  projects. 

SxTBPART  D:  Private  Schools 

PARTICIPATION  OF  PRIVATE  SCHOOL  CHILDREN 

Section  613(a)  (4)  (A)  of  the  Act  re¬ 
quires  States  and  local  educational  agen¬ 
cies  to  establish  policies  and  procedures 
to  insure  that,  to  the  extent  ccmslstent 
with  the  number  and  location  of  handi¬ 
capped  children  enrolled  in  regular  and 
special  private  elementary  and  secondary 
schools,  provision  is  made  for  the  partici¬ 
pation  of  such  children  in  the  program 
assisted  or  carried  out  under  this  part 
by  providing  for  such  children  special 
educatloa  and  r^ated  services.  This  basic 
statutory  requirement,  and  the  Imple¬ 
menting  regitotlons,  have  been  in  effect 
since  1966,  when  the  original  State  grant 
program  for  the  education  handi¬ 


capped  children  was  enacted.  (Pub.  L. 
89-750) . 

Sections  i21a.300-121a.306  of  these 
propo^  programmed  regulations  in¬ 
corporate  the  existing  rules  regarding 
participation  of  private  school  handi- 
capp^  children. 

Section  121a.301  requires  that  detw- 
minations  of  the  special  educational 
needs  of  handicapped  children  enrolled 
in  private  elementary  and  secondary 
schools  must  be  made  on  a  basis  cmn- 
parable  to  that  used  for  handicapped 
children  who  are  enrolled  in  public,  ele¬ 
mentary  and  secondary  schools. 

Section  121a.302  specifies  that  pro- 
i^rams  assisted  under  Part  B  of  this  Act 
must  be  designed  to  provide  services  to 
handicapped  chUdren  enrolled  in  private 
schools  within  the  geographical  area 
served  by  the  program  or  project. 

Section  121a.303  requires  that  the  serv¬ 
ices  of  public  school  personnel  must  be 
made  available  to  handicapped  children 
enrolled  in  private  schools  provided  that 
( 1 )  the  services  required  by  such  children 
are  not  normally  provided  by  the  private 
school,  and  (2)  the  administrative  con¬ 
trol  and  direction  of  these  services  is 
maintained  by  the  State  educational 
agency  or  local  educational  agency. 

Section  121a.304  includes  requirements 
regarding  equipment  purchased  with 
Part  B  funds.  The  public  agency  shall 
retain  the  title  and  administrative  con¬ 
trol  over  such  equipment  which  is  placed 
for  a  limited  time  on  private  schoid 
premises. 

Section  121a.305  speaks  to  the  issue  of 
pn^ilbltlon  of  segregation  of  children 
who  participate  at  a  public  school  facility 
from  a  private  school  or  another  public 
school.  Such  children  may  not  be  placed 
in  classes  that  are  separated  on  the  basis 
of  the  child’s  school  enrollment  or  relf- 
glous  affiliation. 

Section  121a.306  requires  that  funds 
provided  under  Part  B  or  properhr 
derived  from  those  fimds  tdiall  n^  be 
used  to  the  benefit  of  a  private  school. 

PLACEMENT  OF  HANDICAPPED  CHILDREN 
IN  PRIVATE  SCHOOLS 

Section  613(a)(4)(B)  of  the  Act  re¬ 
quires  States  to  Insure  that  handicapped 
children  placed  in  or  referred  to  a  pri¬ 
vate  school  or  facility  by  a  State  or  local 
educational  agency  must  be  provided 
special  education  and  related  services 
(1)  in  conformance  with  an  individual¬ 
ized  education  program,  and  (2)  at  no 
cost  to  the  paroits.  The  Statute  further 
requires  that  the  State  educational 
agency  must  assure  that  the  private  fa¬ 
cilities  meet  State  standards  and  that 
children  placed  in  such  facilities  have 
the  same  rights  they  would  if  served  by 
a  public  educational  agency. 

Sections  121a.320-121a.323  of  these 
regulations  interpret  this  statutory  re- 
quir^ent.  These  rules  (1)  set  out  the 
implementation  requirements  for  State 
educational  agencies  to  follow,  (2)  spec¬ 
ify  that  if  the  parents  of  a  handicapped 
child  decide  not  to  take  the  opportunity 
for  a  free  appropriate  public  education, 
neither  the  State  uor  local  educational 
agency  is  required  to  pay  for  the  child’s 
education:  and  (3)  point  out  that  dis¬ 


agreements  between  the  parent  and  the 
public  educational  agency  r^ardlng  the 
availability  of  an  appropriate  education 
may  be  the  subject  of  a  due  process 
hearing. 

Sub  p ART  E:  Procedural  Safeguards 

DUE  PROCESS  PROCEDURES 

Sections  121a.400  through  121a.414  of 
Subpart  E  set  forth  requirements  to  in¬ 
sure  that  handicapped  children  and 
their  parents  are  guaranteed  procedural 
safeguards  in  matters  relating  to  the 
provision  of  a  free  appropriate  public 
education.  Because  of  the  specificity  of 
the  due  process  procedures  in  section  615 
of  the  Statute,  the  Department  has 
elected  to  incorporate  these  procedures 
substantially  verbatim  into  the  prc^Kised 
regulations  and  to  expand  the  statutory 
provisions  only  where  additional  inter¬ 
pretation  seemed  to  be  necessary.  The 
additional  items  added  by  the  proposed 
regulation  are  as  fcdlows: 

(1)  The  Statute  specifies  that  parents 
of  a  handlcai^}ed  child  must  be  afforded 
the  opportunity  to  obtain  an  indep^id- 
ent  evaluation  of  the  child.  The  pro¬ 
posed  regulations  address  the  issue  of 
who  pays  for  the  evaluation  and  under 
what  circumstances.  (See  S  121a.403) 

(2)  The  Statute  requires  written  prior 
notice  in  the  native  language  of  the  pa¬ 
rents  in  matters  relating  to  the  identifi¬ 
cation,  evaluation,  and  educational 
placement  of  a  handicapped  child.  The 
proposed  regulations  specify  (a)  what 
the  content  of  the  notice  must  be,  (b) 
that  the  notice  must  be  in  language 
understandable  to  the  general  public, 
and  (c)  that  when  the  native  language 
is  not  written,  steps  must  be  followed 
the  agency  to  Insure  that  the  parents 
understand  the  notice.  (See  S  121a.404) 

(3)  The  Statute  specifies  that  a  hear¬ 
ing  may  not  be  conducted  by  an  em¬ 
ployee  of  the  agency  in  which  the  handi¬ 
capped  child  receives  education  or  care. 
The  proposed  regulations  add:  (a)  That 
the  person  serving  as  hearing  ofiBcer 
may  not  have  a  personal  or  profeslonal 
interest  which  would  confilct  with  his 
or  her  objectivity  in  the  hearings,  and 
(b)  that  a  person  meeting  the  conditions 
of  impartiality  who  is  paid  by  an  agency 
to  serve  as  a  hearing  officer  would  not  be 
considered  to  be  an  employee  of  the 
agency.  (See  §  121a.407) 

(4)  The  proposed  regulations  require 
agencies  to  take  steps  to  insure  that  all 
hearings  and  reviews  (a)  will  be  com¬ 
menced  and  completed  as  quickly  as  pos¬ 
sible  and  (b)  will  be  conducted  at  times 
and  places  which  are  reasonably  con¬ 
venient  to  the  parents  of  the  child  in¬ 
volved.  (See  S  121a.412) 

(5)  The  statute  requires  an  agency  to 
appoint  a  surrogate  parent  (not  an  em¬ 
ployee  of  the  agency)  to  protect  the 
rights  of  a  handicapped  child  whenever 
the  child’s  parents  are  unknown,  un¬ 
available,  or  the  child  is  a  ward  of  the 
State.  ’The  proposed  regulations  (a)  re¬ 
quire  agencies  to  have  a  method  for  de¬ 
termining  when  a  child  needs  a  surrogate 
and  for  assigning  a  surrogate  to  tiie 
child,  (b)  set  out  crlterta  for  stiecting 
surrogates,  and  (c)  specify  that  a  person 
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paid  by  an  agency  to  serve  as  a  sur  rogate 
would  not  be  considered  to  be  an  em¬ 
ployee  of  that  agency.  (See  §  121a.415) 

Discussion  of  specific  issues.  (1)  Many 
commenters  have  expressed  concerns  (a) 
that  local  educational  agencies  are 
totally  vulnerable  in  any  due  process 
hearing  and  (b)  that  the  entire  process 
works  only  to  the  advantage  of  the  in¬ 
dividual  handicapped  child  or  his  par¬ 
ents  regardless  of  what  the  subject  or 
purpose  of  the  hearing  may  be.  The  De¬ 
partment’s  view  with  respect  tO  this  con¬ 
cern  is  as  follows: 

A  basic  tenet  of  the  American  system 
of  government,  as  provided  by  the  United 
States  Constitution,  Is  that  any  individ¬ 
ual  who  is  threatened  or  becwnes  subject 
to  serious  or  adverse  action  by  public 
authorities  must  be  provided  with  full 
rights  of  due  process  of  law.  Such  proce¬ 
dures  provide  to  the  individual  the  op¬ 
portunity  to  contest  the  proposed  action 
within  a  series  of  proceedings  which  In¬ 
sure  that  fairness  and  good  Judgment 
govern  the  entire  decision-making 
process. 

The  implementation  of  these  proce¬ 
dures,  however,  must  not  be  misunder¬ 
stood  by  public  educators,  handicapped 
children,  their  families  or  advocates. 
They  are  not  intended  to  give  an  advan¬ 
tage  to  any  “side”  In  the  decisicm-maklng 
process.  Rather  they  are  to  produce  a 
setting  In  which  the  Interested  parties 
effectiveness  and  finally,  their  rights  im- 
derstand  the  nature  of  a  child,  his  needs, 
the  procedures  and  process  used  to  ob¬ 
tain  that  Information,  the  proposed  plan 
to  meet  the  needs  of  the  child,  the  re¬ 
view  procedm*es  to  determine  program 
effectiveness  and  finally,  their  rl^ts  un¬ 
der  the  law.  Invoking  due  process  proce¬ 
dures  does  not  Inherently  create  adver¬ 
sary  settings.  The  goal  of  the  process  Is 
better  programming  tor  children,  with 
better  imderstandlng  of  all  parties — ^par¬ 
ents,  children,  educators  and  advocates, 
ot  their  responsibilities,  and  a  forum  for 
continuous  review. 

(2)  A  question  has  been  raised  regard¬ 
ing  whether  the  superintendent  of  a 
public  institution  for  the  handicapped 
(such  as  a  State  residential  school  for 
the  deaf)  can  serve  as  the  surrogate  par- 
oit  for  a  child  In  that  Institution.  Sec- 
tlm  615(l>)  (1)  (B)  of  the  Statute  pro¬ 
vides  that  a  surrc^te  parent  may  not  be 
an  employee  of  the  State  educatlcmal 
agency  or  local  educati(mal  agency  In 
which  the  child  receives  education  or 
care.  However,  section  612  of  the  Act 
Insures  that  the  rl^ts  and  benefits  of 
the  Statute  (Including  due  process 
rights)  apply  to  all  handicapped  children 
in  the  State  regardless  of  what  agency 
Is  iH'ovldlng  them  with  special  education 
and  related  services.  Therefore,  the  de¬ 
partment’s  view  Is  that  It  would  be  In¬ 
consistent  with  the  Statute  for  the  su¬ 
perintendent  or  any  other  employee  of 
an  Institution  to  serve  as  a  smrogate 
parent  for  a  child  In  that  institution. 

PROTBCnON  nv  EVALUATtOM  PROCEDURES 

Sectl<m  612(5)  (O  of  the  Act  requires 
States  to  establish  ntm-dleciimliuKtQry 
testtaig  proeedures  for  use  In  the  evalua¬ 


tion  and  plac^ent  of  handicapped 
children.  The  requirements  for  States  to 
follow  in  carrying  out  this  provision  are 
set  out  in  S§  121a.430-121a.433  of  Subpart 
E.  These  requirements  are  designed  to 
insure  that  children  are  not  misclassifled 
or  unnecessarily  labeled  as  be^  handi¬ 
capped  because  of  inappropriate  selec¬ 
tion,  administration,  or  interpretation  of 
evaluation  materials. 

While  the  term  “nonSiscriminatory 
testing”  is  generally  used  with  respect  to 
this  provision,  the  provision  clearly  ap¬ 
plies  to  evaluation  materials  and  proce¬ 
dures  used  with  all  handicapped  children. 
Thus,  the  title  “Protection  in  ETvaluation 
Proc^ures”,  as  used  In  these  pr<«X)sed 
regiilations,  is  considered  to  be  more  ap¬ 
propriate  than  “Nondiscriminatory  Test¬ 
ing”. 

A  decision  was  made  by  the  OflBce  of 
Education  to  adopt  the  evaluation  proce¬ 
dures  in  the  proposed  regulations  under 
section  504  of  the  Rehabilitation  Act  of 
1973.  This  decision  was  made  (1)  in  order 
to  Insure  consistency  between  the  two 
sets  of  regulations  and  (2)  because  the 
“604”  provisions  cover  the  basic  points  on 
evaluation  in  which  there  is  g^eral  pro¬ 
fessional  agreement  (e.g.,  that  evalua¬ 
tion  procedures  be  multi-factored,  multi- 
sourced,  and  carried  out  by  qualified  per¬ 
sonnel)  . 

LEAST  RESTRICTIVE  ENVIRONMENT 

Section  612(5)  (B)  of  the  Act  requires 
States  to  establish  procedures  to  Insure 
that  to  the  maximum  extent  appropriate, 
handicapped  children  are  educated  with 
children  who  are  not  handicapped,  and 
that  removal  of  handicapped  chlldr^ 
fitxn  the  regular  education  environment 
occurs  only  when  the  nature  or  severity 
of  the  handicap  Is  such  that  education  in 
regular  classes  with  the  use  of  supple¬ 
mentary  aids  and  services  cannot  be 
achieved  satisfactorily.  The  minimum  re- 
qu^ments  for  States  to  f<^ow  in  carry¬ 
ing  out  this  provision  are  set  out  In 
§§  121a.44()-121a.445  of  Subpart  E. 

These  proposed  regulations  (1)  require 
each  State  educational  agency  to  Inform 
public  educational  agencies  about  the 
least  restrictive  alternative  provision,  to 
assist  them  with  Its  Implementation,  and 
to  monltm*  their  progress,  and  (2)  set 
forth  additional  requirements  designed 
to  Insure  effective  Implementation  of  this 
provision  for  each  handicapped  child. 

Discussion  of  specific  issues.  (1)  A 
number  of  (XMnments  expressed  ccmcems 
(a)  that  In  carrying  out  the  least  restric¬ 
tive  environment  provision  tob  much  ^- 
j^iasls  would  be  focused  on  having  handi¬ 
capped  children  educated  with  children 
who  are  not  handicapped,  and  (b)  that 
there  may  be  an  overzealous  Implementa¬ 
tion  of  this  provision  without  regard  to 
the  needs  of  Individual  handicai^ied 
children. 

These  concerns  were  dealt  with  di¬ 
rectly  In  the  June  6, 1975  Report  of  the 
House  of  Representatives  on  HR  7217 
(H.  Rept.  No.  94-332,  p.  9) : 

The  Committee  understands  the  lmp<»t- 
ance  of  providing  edooatlonal  servlceB  to 
each  handicapped  ehUd  aeoordlng  to  hla  or 
her  tndtvMoal  needs.  These  needs  may  en¬ 
tail  tnstmetkm  to  he  given  In  varying  en¬ 
vironments,  l.e..  hospital,  home,  sChotfl,  er 


Institution.  The  Committee  urges  that  where 
possible  and  where  most  beneficial  to  the 
child,  special  educational  services  be  pro¬ 
vided  In  a  classroom  situation.  An  optimal 
situation,  of  course,  would  be  one  In  which 
the  child  is  placed  in  a  regular  classroom.  The 
Committee  recognizes  that  this  Is  not  always 
the  most  beneficial  place  on  Instruction.  No 
child  should  be  denied  an  educational  op¬ 
portunity;  therefore,  H.R.  7217  expands  spe¬ 
cial  educational  services  to  be  provided  in 
hospitals,  in  the  home,  and  in  Institutions. 

With  respect  to  the  above  concerns, 
this  proposed  regulation  sets  out  three 
points: 

(a)  That  each  handicapped  child’s 
educational  placement  must  be  deter¬ 
mined  at  least  anuaUy  and  be  based  on 
his  or  her  individualized  education  pro¬ 
gram. 

(b)  That  steps  be  taken  to  assure  that 
Implementation  of  this  provision  will  not 
produce  a  harmful  effect  on  the  child 
or  reduce  the  quality  of  services  which 
he  or  she  requires. 

<c)  When  there  Is  evidence  to  suggest 
that  a  local  educational  agency  is  plac¬ 
ing  Its  handicapped  children  in  an  en¬ 
vironment  without  regard  to  their  spe¬ 
cific,  individual  needs,  the  State  educa¬ 
tional  agency  must  assist  in  planning  and 
Implementing  any  necessary  corrective 
action. 

(2)  In  drafting  this  proposed  regula¬ 
tion,  the  Issue  was  raised  about  the  desir¬ 
ability  of  setting  out  a  specific  con¬ 
tinuum  of  edu'’nfio»’al  niac“m*'nts  or  pro¬ 
gram  options  which  every  State  must  fol¬ 
low.  The  decision  was  made  to  permit 
each  State  to  develop  its  own  continuum 
provided  that  the  continuum  Includes 
the  various  alternative  placements  set 
forth  In  the  Statute. 

Confidentiality 

The  regulations  on  confidentiality,  as 
set  out  in  §§  121a.450-121a.466,  were 
previously  published  in  final  form  on 
February  27,  1976  (41  FR  8603-8610)  to 
comply  with  the  requirement  under  Pub. 
L.  93-380  and  an  additional  provision 
under  Pub.  L.  94-142.  These  regulations 
are  being  republished  and  renumbered  In 
this  package  of  proposed  rules  for  the 
convenience  of  the  reviewers.  CTertaln 
portions  of  the  final  (existing)  regula¬ 
tions  have  been  moved  to  other  sections 
of  these  proposed  rules,  but  the  rules  are 
substantially  the  same : 

Section  121a.l0  of  the  existing  (Feb¬ 
ruary  27,  1976)  regulatlcHis  Is  Incorpo¬ 
rated  In  Subpart  B  of  these  proposed 
rules. 

The  definitions  of  “consent”  and  “for¬ 
mal  evaluaticHi”  in  §  121a.l5  of  the  exist¬ 
ing  regulations  have  been  moved  to  a 
definition  section  for  Subpart  E.  The 
word  “formsd"  has  been  deleted  frmn 
“Formal  evaluation”  and  the  definition 
has  been  expanded. 

The  definlticm  of  “parent”  has  been 
moved  to  subpart  A  and  has  been  re¬ 
vised  to  apply  more  generally  to  an  par¬ 
ents  covered  under  Part  B  of  the  Act. 

The  re<iulrettient  ttiat  parental  con¬ 
sent  must  be  obtained  before  an  enfiua- 
tlon  is  conducted  (as  set  out  in  1 12la.l5 
of  existing  regulations)  has  been  moiid 
to  the  due  process  procedure  In  S  121a.40i 
efOUBBribDMPl 
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OFFICE  OF  EDUCATION  HEARINC  PROCEDURES 

Sections  121a.480  through  121a.483  set 
out  the  hearing  procedures  which  the 
Office  of  Educaticm  will  use  whatever  a 
State  educational  agoicjr  has  the  right 
to  a  hearing  under  Part  B  of  the  Act,  in¬ 
cluding  (1)  disapproval  of  the  State's 
annual  program  plan.  (2)  a  decision  by 
the  Commissioner  to  withhold  funds  for 
non-compUance  with  Psuit  B.  and  (3)  a 
request  by  a  State  for  a  waiver  of  the 
supplanting  requirement  under  section 
613(a)  (9)  of  the  Statute.  These  hearing 
procedures  are  based  on  other  procedures 
used  within  the  Department  (e.g.,  the 
grrant  appeals  board,  45  CFR  Part  16) . 

Additional  procedures  to  be  used  in 
withholding  funds  from  a  State  educa¬ 
tional  agency  when  the  State  is  in  sub¬ 
stantial  noncompliance  with  Part  B  of 
the  Act  are  set  out  in  SS  121a.49()-121a.- 
493  of  this  subpart.  These  procedures  are 
elaborated  on  in  section  616  of  the  Act. 

Subpart  P:  State  Administration 

Sections  121a.500  through  121a.502  of 
Subpart  F  set  forth  the  responsibilities 
of  the  State  educational  agency  for  the 
use  of  funds  for  all  educational  programs 
for  handicapped  children  within  the 
State.  These  proposed  regulations  (1) 
set  forth  the  percentage  of  the  State 
allotment  for  administration.  (2)  deline¬ 
ate  the  allowable  administrative  ex¬ 
penditure.  and  (3)  provide  for  the  re- 
aUocatlon  of  local  educational  agoicy 
funds. 

ADVISORY  PANEL 

Sections  121a.550  through  121a.552  set 
forth  requirements  for  a  State  advisory 
panel  on  the  education  of  handicapped 
children.  The  membership  of  such  panel 
is  composed  of  persons  who  are  involved 
in  or  concerned  with  the  education  of 
handicapped  childroi. 

The  advisory  panel  is  responsible  for 
( 1  >  advising  the  State  educational  agency 
of  Statewide  unmet  needs  in  the  educa¬ 
tion  of  handicapped  children,  (2)  com¬ 
menting  on  the  rules  for  issuance  by  the 
State  and  the  procedures  for  distribut¬ 
ing  funds  under  this  Part,  and  (3)  as¬ 
sisting  the  State  in  developing  and  re¬ 
porting  of  data  and  evaluations  to  assist 
the  Commissioner  in  performing  his  re- 
sponsibihties  under  section  618. 

Discussion  of  specific  issues.  Several 
persons  have  asked  whether  the  State 
requirement  for  consultation  with  indi¬ 
viduals  concerned  with  the  Education  of 
the  Handicapped  Act  as  stated  in  section 
612(7)  (A)  requires  each  State  to  assure 
that  in  carrying  out  the  eligibility  re¬ 
quirements  in  the  Statute,  procedures 
are  established  for  consultation  with  in¬ 
dividuals  involved  in  or  concerned  with 
the  education  of  handicapped  children. 
Including  handicapped  individuals  and 
parents  or  guardians  of  handicapped 
children.  Comments  are  invited  on  the 
issue  of  whether  these  requirements  can 
be  effectively  met  through  ’  the  use  of 
the  State  advisory  panel. 


Subpart  O:  Allocation  of  Funds; 

Reports 

allocations 

Sections  121a.600  through  121a.607  set 
forth  the  conditions  under  which  States 
receive  and  distribute  fimds  under  this 
part. 

These  proposed  regulations  (a)  delin¬ 
eate  the  State  entiUonent  and  formula 
for  each  fiscal  year  frtxn  1978  to  1982  and 
thereafter  and  (b)  specify  the  limitations 
and  exclusions  related  to  this  formula  as 
set  forth  by  the  requirements  for  child 
count. 

The  procedures  are  defined  for  the 
ratable  reduction  of  funds;  (a)  the  dates 
for  local  educational  agencies  to  report 
to  the  State,  and  (b)  the  reallocations  of 
such  monies  and  the  amount  of  fimds 
available. 

Section  121a.603  of  the  proposed  regu¬ 
lations  repeats  the  hold  harmless  provi¬ 
sion  which  ensures  a  funding  level  at 
least  equal  to  that  in  fiscal  year  1977,  and 
the  distribution  of  funds  to  the  State 
educational  agency  and  the  local  educa¬ 
tional  agencies  for  fiscal  years  1978, 1979, 
and  thereafter. 

Sections  121a.604  and  121a.605  set 
forth  the  requirements  for  the  distribu- 
ticm  of  funds  to  the  State  educational 
agency  and  local  educational  agoicies  for 
fiscal  year  1978,  1979,  and  thereafter. 
Section  121a.606  sets  forth  the  formula 
and  entitlements  for  local  educaticmal 
agencies  and  S  121a.607  specifies  the  pro¬ 
visions  for  entitlements  to  Guam,  Amer¬ 
ican  Samoa,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands 

REPORTS 

Sections  121a.650  through  121a.634  set 
forth  the  requirements  for  the  annual 
report  of  children  who  have  been  served 
during  that  year.  The  pr(Hx>sed  regula¬ 
tions  specify  (1)  the  report  requirement, 
(2)  information  requii^  in  the  report, 
(3;  certification  of  the  accuracy  of  the 
report,  (4)  the  criteria  used  for  counting 
children.  Section  121a.654  sets  forth  ad¬ 
ditional  responsibilities  ol  the  State  edu¬ 
cational  agency  to  coordinate  a  State¬ 
wide  effort  to  assure  an  accurate  and 
unduplicated  count  to  meet  the  require¬ 
ments  of  section  611(a)(3)  and  section 
617(a)  (1)  (D)  of  the  Statue. 

The  preamble  and  insulations  for 
Child  Count  were  published  in  proposed 
form  in  the  Federal  Register  on  Sep¬ 
tember  8,  1976.  The  comment  period  for 
these  regulatiims  has  ended;  however, 
they  are  being  reprinted  here  for  the 
convenience  of  the  reader. 

Discussion  of  specific  issues.  (1)  One 
issue  raised  by  the  commenters  on  the 
proposed  “child  count”  regulations  is  the 
eligibility  of  certain  classes  of  children 
to  be  counted  under  Pub.  L.  94-142:  (e.g., 
CTiildren  who  receive  an  education,  pro¬ 
vided  at  the  expense  of  the  milita^  or 
the  local  educational  agency,  on  a  United 
States  military  base) . 

Further  comments  are  invited  as  to  the 
eligibility  of  those  children  to  be  counted 
under  Pub.  L.  94-142  and  the  effects  that 
this  count  would  have  on  the  continued 
eligibility  of  those  chlldroi  to  be  counted 
( or  even  served)  under  other  federal  pro¬ 


grams  providing  assistance  to  the  mili¬ 
tary  based  schoi^ 

(2)  A  number  of  questions  were  raised 
with  reflect  to  counting  handicapped 
children  egnffied  in  regular  private  tie- 
mentaiy  and  secmidary  schools  under 
the  provisions  of  section  613(a)  (4)  (A)  of 
the  Act  S8  121a.300-121a.306  of  Subpeut 
D  of  these  regulations) . 

A  private  school  handicapped  child 
may  be  counted  provided  that  the  child 
(a)  is  a  “handicapped  child”,  as  d^ned 
in  S  121a.4  of  Subpart  A,  and  (b)  is  re¬ 
ceiving  special  educatlmi  and  related 
services  through  State,  local  or  Pedoral 
funds.  It  should  be  noted  that  private 
scho<^  handicapped  children  must  re¬ 
ceive  special  education  and  related  serv¬ 
ices  in  conformance  with  an  individ¬ 
ualized  education  program. 

(3)  A  question  was  raised  as  to 
whether  (a)  “deaf-blind”  should  be 
added  as  a  category  in  the  child  count 
provisions,  or  (b)  whether  the  Depart¬ 
ment  should  utilize  only  the  specific 
t3rpes  of  handicaps  defined  in  the  Statute 
and  have  the  children  reported  sepa¬ 
rately  as  "deaf'  or  "visually  handi- 
capp^”.  The  issue  involved  is  that  thwe 
are  many  other  categories  which  could 
also  be  added;  but  in  doing  so.  it  would 
reduce  the  chances  of  receiving  an  un¬ 
duplicated  count  of  children. 'Comments 
are  requested  regarding  this  question. 

(4)  Another  issue  is  whether  funds 
available  to  a  State  under  EHA  Part  B 
can  be  used  in  part  to  support  educa¬ 
tional  programs  for  children  in  State 
operated  or  State  supported  schools.  The 
present  section  613(a)  (9)  of  EHA  (^ac¬ 
tive  until  10/1/77)  requires  that  a  State 
Plan  provide  assurance  that  EHA  Part  B 
funds  “shall  not  be  made  available  for 
handicapped  children  eligible  for  assist¬ 
ance  under  section  (121)  of  the  Elemen¬ 
tary  and  Secondary  Education  Act  of 
1965.” 

The  Office  of  Education  has  inter¬ 
preted  this  provision  to  mrclude  use  of 
Part  B  funds  on  children  who  either  were 
eligible  to  be  counted  or  actually  counted 
imder  sectimi  121.  For  FY  '78  and  there¬ 
after  the  present  section  613(a)  (9)  will 
be  dropped.  New  section  611(a)(5)(A) 
(iil)  (effective  10/1/77)  may  only  pro¬ 
hibit  the  Commissioner  for  purposes  of 
Part  B  from  counting  handicapi^  chil¬ 
dren  who  are  counted  under  section  121 
of  ESEA.  This  provision,  once  in  effect, 
may  not  preclude  Part  B  funding  of 
those  children  who  have  not  been 
counted  under  that  section.  Comments 
are  invited  on  this  issue. 

Part  121m:  Incentive  Grants 

Part  121m  sets  fortii  the  conditions 
under  which  States  may  receive  incen¬ 
tive  grants  to  assist  hi  the  education  of 
handicapped  children  ages  three  through 
five.  Congrress  established  incentive 
grants  in  the  recognition  that  when  edu¬ 
cation  begins  at  the  earlier  stages  of  de¬ 
velopment  (1)  benefits  are  maximized. 
(2)  additional  or  more  severe  handicaps 
may  be  prevented,  and  (3)  greater  long¬ 
term  cost  effectiveness  is  realized. 

Discussion  of  specific  issues.  (1)  A 
question  arose  as  to  .(a)  whether  States 
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could  use  the  Incentive  grant  funds  to 
provide  services  cuily  to  those  children 
v(du>  were  counted  to  generate  those 
monies,  or  (b)  whether  the  State  educa¬ 
tional  agency  may  determine  if  addi¬ 
tional,  previously  unserved  children  are 
to  be  served  with  these  funds.  These  reg¬ 
ulations  reflect  the  intent  of  the  legisla¬ 
tion  by  allowing  the  State  educational 
agency  to  determine  the  optimal  use  of 
these  fimds  for  childr^  ages  three 
through  flve  who  are  counted  as  receiv¬ 
ing  special  education  and  related  services 
or  children  who  were  previously 
unserved. 

(2)  A  related  issue  was  raised  regard¬ 
ing  the  expenditure  of  equal  dollars  tar 
each  child.  It  was  fdt  that  for  optimal 
implementation  of  the  legislation  the 
States  should  have  flexibility  in  deter¬ 
mining  the  amount  spent  on  individual 
children  so  long  as  each  child  served  is 
provided  a  free  WH>roprlate  public 
education. 

(3)  An  issue  was  raised  ooncemlng  ihe 
possible  use  of  incentive  grant  funds  for 
children  from  birth  through  two  years 
of  age.  Sectl<»  619  and  the  legislative 
history  specify  that  the  use  of  incentive 
grant  funds  is  limited  to  children  ages 
three  through  five  years.  However,  the 
State’s  entitlement  under  section  611  of 
the  Act  may  be  used  for  chUdren  from 
birth  thro\igh  we  twenty-one. 

(4)  Another  issue  was  whether  a  State 
must  be  serving  all  handicai^ied  children 
ages  three  through  live  in  order  to  qual¬ 
ify  for  the  funds.  The  proposed  ndee  in¬ 
terpret  the  statute  to  r^^ard  as  eligible 
those  States  which  offer  programs  to  any 
of  the  handicapped  diildren  in  this  age 
range.  Therefore,  any  State  which  serves 
any  portion  of  the  three,  four,  or  flve 
year  old  handicapped  population  may 
apply. 

Public  REAitniGs 

The  Office  of  Education  will  hold  pub¬ 
lic  hearings  <«  these  proposed  regula¬ 
tions  at  the  following  times  and  loca¬ 
tions: 


CMty  AMrces 


Waebincton,  Feb.  S,  IDT?,  Beclonal  Oflloe  BMf. 
D.C.  9A0«jn.  to*  8,  AndHoflnm 

p.m.  Na  3, 7th  Mid  D 

Sto.,  8W.,  WaAine- 
Um,  D.C.  203X0. 

Sen  Feb.  8,  IVH,  Federal  OffiM  Bldg., 

Francisco.  8:30  e.iD.  to  3  460  0<Men  Oete, 

p.m.  Room  3007,  Smi 

Fruiciaco,  Celif. 
84102. 

nenw . Feb.  8. 1877,  Poet  Office  Bldg., 

9:30  e joa.  to  3  Room  268, 18tb  Mid 
p.m.  Stoat  Sts.,  Denver, 

Colo.  80202. 

Chicago . Feb.  W,  1877,  Rebecca  Crown  Cen- 

8'AO  a.m.  to  3  ter/Hardin  Hall,  833 
pan.  Olark,  Evanston, 

lU.  MiOl. 

Boston . Feb.  16,  M77,  Post  Office  and  Coort 

8:30a.in.  to  3  Hoose  Bldg..  Room 
pjBi.  200,  Boston,  Mass. 

02109. 

Atlanta  .  Feb.  18, 1977,  Board  of  Education, 

8:30  a.m.  to  8  <I5ty  (d  Atlanta, 
p.m.  BoMd  Room,  U9 

Garnett,  8W., 


The  purpose  these  hearings  Is  to  re¬ 
ceive  coinmi»its  and  suggestions  on  the 
propoeed  rules  for  eoaaslderatkm  by  the 
Office  of  Education  In  preparing  final 


regulations  for  Part  121a.  (Assistance  to 
States  for  the  Education  of  Handicapped 
Children)  and  Part  121m.  (Incentive 
Grants  program  for  Handicapped  chil¬ 
dren  ages  three  through  five.) 

In  order  to  insure  that  all  Interested 
parties  will  have  an  otvortunity  to  make 
comments  at  the  hearings,  the  Office  of 
Education  recommends  the  foUowlng 
procedure: 

(1)  Each  person  idanning  to  make  an 
oral  presentation  should:  (a)  prepare 
a  written  statement  of  his/her  comments 
In  advance  of  the  hearings;  (b)  make  the 
presentation  as  concise  as  possible;  and 
(c)  sulunlt  a  copy  of  the  prepared  state¬ 
ment  to  the  Bureau  of  Education  for  the 
Handicapped,  Office  of  Education,  Re¬ 
gional  Office  Building  No.  3,  7th  and  D 
Streets,  SW,  Washington,  D.C.  20202. 

Kon. — If  a  peraoQ  bas  extensive  ooauments 
to  make.  It  Is  recommended  that  the  penson’s 
end  presentation  Include  only  a  summary  of 
the  comments  and  that  the  full,  written 
statement  be  sent  to  the  above  address. 

(2)  In  presenting  both  oral  and  writ¬ 
ten  statements,  each  commenter  should 
(a)  indicate  his/her  name,  title,  and  ad¬ 
dress,  (b)  identify  each  specific  subpart 
and  section  of  the  regulations  on  which 
comments  are  being  made,  (c)  describe 
the  concern  with  respect  to  that  subpart 
and  section,  and  (d)  qieclfy  the  recom¬ 
mended  action  to  be  taken. 

NOTICE  OF  PUBLIC  HEARINGS  ON  SPECIFIC 
LEARNING  DISABILITIES  REGULATIONS 

In  accordance  with  preq^osed  rules  on 
Specific  Learning  Disabilities,  published 
in  the  Federal  Register  on  November  29, 
1976  (41  cn  52403) .  notice  is  her^y  given 
that  The  Office  of  Education  will  hold 
six  public  hearings  cm  these  regulations. 
These  hearings  will  be  conducted  In  con¬ 
junction  with  the  hearings  on  Parts  121a. 
and  Parts  121m.  to  enable  interested  par¬ 
ties  <H>portunlty  to  comment  on  each  of 
these  proposed  rules.  The  recommended 
procedures  for  making  oral  presentations' 
on  Specific  Learning  Disabilities  are  the 
same  as  those  spedfled  in  the  preceding 
paragntohs  for  Parts  121a  and  Parts  121 
m.  Following  are  the  times  and  locations 
for  the  hearings  on  l^ieclflc  Learning 
Disabilities: 


City  )>AWUm«  Address 


WAsbiiwtoii,  Feb.  4, 1877,  RegioDal  Office  Bldg-, 
D.C.  8A0Ajn.  te  No.  3, 7th  Mid  D  Sts., 

Sp.m.  S.W.,  Weshiogton, 

D.C.  20202. 

Sad  Frftnetsco  Feb.  7, 1877,  Federal  Office  Bldg., 

8A0a.m.  to  460  Golden  Oato, 

3  p.m.  Room  2007,  San 

Francisco,  Calif. 
84102. 

Denver . Feb.  8, 1977,  Post  Office  Bldg., 

8A0  a.m.  to  Room  2M,  18tb  and 

8  pjn.  Stout  Sts.,  Denver, 

C<do.  80202. 

Chicago . Feb.  8, 1877,  Rebecca  Crown  Cen- 

8:80  a.m.  to  ter/Hardin  Hi^ 

3  p.m.  Northwestern  Uni¬ 

versity,  633  ClMk, 
Evanston,  m.  60201. 

Boston . .  Feb.  18,  1977,  Post  Office  and  Court 

8A0ajn.to  House  Bldg.,  Room 

8lKm.  Boston,  Mass. 

Atianla . Mb.  17,  M77,  Bowd  <d  Edneation, 

8a8axa  to  ^ty  of  Atlanta,  168 

8  DJU<  Oanstt,  B.W- _ 

A«linta,aa.flM8A 


WRITTEN  (XllUfENTS 

The  Office  of  Education  invites  writt^ 
comments  and  recommendations  on 
these  proposed  regulations.  All  written 
materials  should  be  sent  to:  Bureau  of 
Education  for  the  Handicapped,  Office  of 
Education,  Room  2015  R^onal  Office 
Building  No.  3,  7th  and  D  Streets,  SW, 
Washington,  D.C.  20202. 

The  written  comments  should  (1)  in¬ 
clude  the  name,  title,  address,  and  tele¬ 
phone  number  of  the  commenter,  (2) 
identify  each  specific  subpart  and  section 
of  the  regulations  on  which  comments 
are  being  made,  (3)  describe  the  concern 
with  respect  to  that  subpart/sectlon,  and 
(4)  specify  the  recommended  action  to 
be  taken. 

Comments  received  in  response  to  the 
notice  will  be  available  for  public  in¬ 
spection  at  the  above  office  Monda.v 
through  Friday  between  8  ajn.  and  4  p.m 
An  relevant  material  must  be  received  on 
or  befwe  Biarch  1, 1977. 

AU  comments  written  and  oral  will  be 
reviewed  by  the  Office  of  Education  and 
considered  In  preparation  of  final  regu¬ 
lations. 

Questions  about  these  proposed  regu¬ 
lations  may  be  addressed  to  Mr.  Tlioma*; 
B.  Irvin,  at  the  above  address,  or  by 
ph(me  (202)  245-9405. 

The  United  States  Office  of  Education 
has  determined  that  this  document  doe.s 
not  contain  a  major  proposal  requiring 
preparatitxi  of  an  inflation  Impact 
Statement  under  Executive  Order  118? 
and  OMB  circular  A-107. 

(Catalog  of  Federal  Domestic  Asstoiam-' 
Number  13.449,  Handicapped  Prescbool  »!)'l 
School  Programs.) 

Dated:  December  16, 1976. 

Edward  Aguirre, 

U.S.  Commissioner  of  Education. 

Approved:  December  22,  1976. 

Marjorie  Lynch, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 

Title  45  of  the  Code  of  Federal  Regu¬ 
lations  Is  amended  as  follows: 

r.  RT  100b— STATE  ADMINISTRATED 
PROGRAMS 

1.  In  Part  100b,  §  100b.l7  is  revised  tu 
read  as  follows: 

§  100b>l7  General  applicatione. 

(a)  The  general  application  of  a  State 
must  meet  the  requirements  of  sectl<m 
434(b)(1)(A)  of  the  General  Education 
Provisions  Act. 

(b)  A  State  does  not  have  to  resulnnjt 
its  general  tqH>lications. 

(30  UA.C.  1232c(b)(l)(A).) 

(c)  (1)  The  following  statutes  require 
that  a  State  must  submit  certain  provi¬ 
sions  to  the  Ccmimissioner  which  are 
slinilar  to  provisions  in  the  general  ap¬ 
plication. 

(2)  Subject  to  paragn^ffi  <d)  of  this 
section,  if  the  Commissioner  has  ap¬ 
proved  a  State’s  general  mTPlfoation,  the 
State  does  not  have  to  submit  the  irtovI- 
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sions  required  mider  the  following 
statutes : 

(1)  Compensatory  education.  Sectlcm 
142(a)  (2)  and  (3)  of  Title  I  of  the  Ele¬ 
mentary  and  SecMidary  Education  Act 
of  1965,  as  amended. 

(20  tr.sc.  1232o{to)  (1)  (A)  (U)  (H).  (lU).) 

(ii)  School  library  resources.  Section 
203(a)  (5),  (6)  airf  (7)  of  Title  H  of 
the  Elementary  and  Secondary  Educa¬ 
tion  Act  of  1965,  as  amended. 

(20  U.S.C.  1232c{b)(l)(A)(U)  (H),  (IH). 
and  (IV).) 

(iii)  Supplementary  educational  cen~ 
ters  and  services;  guidance,  counselling, 
and  testing.  Section  305(b)  (9)  (B),  (10) , 
and  (11)  of  Title  n  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

(20  UB.C.  1232c(b)(l)(A)(il)  (H),  (Ul) 

and  (IV).) 

(iv)  Education  of  the  handicapped. 
Section  613(a)  (7)  (A).  (9)  (B),  and  (10) 
of  Part  B  of  the  Education  of  the  Handi¬ 
capped  Act,  as  amended. 

(20  U.S.C.  1232c(b)  (1)  (A)  (11)  (11),  (III) 

and  (IV).) 

(V)  Adult  education.  Section  306(a) 
(6)  and  (7)  of  the  Adult  Education  Act, 
as  amended. 

(20  U.S.C.  1232c(b)  (1)(A)(U)  (H).  (HI).) 

(Vi)  strengthening  instruction  in  aca¬ 
demic  subjects.  Section  1004(a)  (2)  and 
(3)  of  Title  X  of  the  National  Defense 
Education  Act  of  1958,  as  amended. 

(20  U.S.C.  1232c(b)(l)(A)(U).  (H).  (HI).) 

(vii)  state  reading  improvement  pro¬ 
grams.  Section  714(a)  (10)  of  Titie  VH-B 
of  the  Educatimi  Amendments  of  1974. 
(20  U.S.C.  1233c(b)(l)(A)(U).  (HI).) 

(d)(1)  The  general  application  does 
not  change  the  legal  substance  of  the 
provisions  listed  imder  paragraph  (c)  (2) 
of  this  section. 

(2)  If  a  provision  listed  in  paragraph 
(c)  (2)  of  this  section  is  different  in  v;ord- 
ing  from  an  .  assurance  in  the  general 
application,  the  provision  listed  tai  that 
paragraph  governs  any  question  of  com¬ 
pliance  with  the  assurance. 

(20  U.S.C.  1232c(b)(l)  (B)(1),  (b)(1)(B) 

(111),  (b)(2).) 

2.  In  Part  100b,  §  lOOb.35  is  revised  to 
read  as  follows: 

§  lOOb.35  Effective  date  of  an  applira* 
tion,  plan,  or  amendment. 

(a)  Federal  funds  are  available  only 
for  obligations  incurred  under: 

(1)  A  State  pkta  approved  by  tiie 
Commissioner  (in  the  case  of  the  pro¬ 
grams  set  forth  in  S  KXHi.lO  other  than 
those  referenced  in  §  100b.i5(a) ) ;  or 

(2)  A  general  apidication  and  an  an¬ 
nual  program  plon  approved  by  the  Ctxn- 
missioner  (in  the  case  of  the  programs 
referenced  in  8  100b.l5(a) ) . 

(b)  A.  State  plan,  general  appiicaticm, 
annual  program  .plan,  or  amendment  to 
any  of  them.  Is  effective  on  the  date  .the 


State  submits  it  to  the  Federal  Govern¬ 
ment  in  substantially  approvable  form. 
However,  the  effective  date  cannot  be 
earlier  than  the  first  day  of  the  fiscal  pe¬ 
riod  for  which  it  is  submitted. 

(c)  The  Commissioner  sends  the  State 
agency  a  notice  of  approval,  including 
notice  of  the  effective  date,  when  the 
application,  plan,  or  amendment  is  ap¬ 
proved. 

(d)  Federal  funds  are  not  available  for 
obligation  by  a  State  or  local  agency  be¬ 
fore  the  effective  date  of  the  State  plan 
or  annual  program  plan  (whichever  is 
submitted  imder  paragraph  (a)  of  this 
section).  If  funds  are  expressly  made 
available  by  statute  for  the  development 
of  the  State  plan,  general  application, 
or  annual  program  plan,  the  first  sen¬ 
tence  of  this  paragraph  does  not  apply 
to  (^ligations  by  the  State  for  that  pur¬ 
pose. 

(20  U.S.C.  1221e-3(a)  (1).) 

3.  In  Part  100b,  §  lOOb.55  is  revised 
to  read  as  follows : 

§  lOOb.55  Obligation  by  recipients. 

(a)  Period  for  obligation.  Federal  funds 
which  the  Feoeral  government  may  ob¬ 
ligate  during  a  fiscal  period  remain  avail¬ 
able  for  obligation  by  State  and  local  re¬ 
cipients  through  the  end  of  that  fiscal  pe¬ 
riod.  Federal  funds  made  available  for 
construction  of  facilities  remain  avail¬ 
able  for  obligation  by  State  and  local 
recipients  for  that  ptupose  for  a  reason¬ 
able  period  of  time  as  determined  by  the 
CTommissic.ner. 

(b)  Ca  ■  vovers.  In  accordance  with 
section.  '' '  'b)  of  the  General  Education 
Prc'’.'<Gi‘>i  -  iCt,  any  Federal  funds  which 
are  not  oi  dgated  by  State  and  local  re¬ 
cipients  before  the  end  of  the  fiscal  pe¬ 
riod  under  paragraph  (a)  of  this  sec¬ 
tion,  remain  available  for  obligation  by 
those  agencies  for  one  additional  fiscal 
year. 

(c)  Determinations  of  obligation.  (1) 
An  obligation  for  the  acquisition  of  real 
or  personal  property,  for  the  constme- 
tion  of  facilities,  or  for  the  performance 
of  work,  is  incurred  by  a  recipient  on  the 
date  it  makes  a  binding  written  commit¬ 
ment. 

(2)  An  obligation  for  personal  services, 
for  services  performed  by  public  utilities, 
fiH*  travel,  or  for  the  rental  of  real  or  per¬ 
sonal  property,  is  incurred  by  a  recipient 
on  the  date  it  receives  the  services,  its 
personnel  takes  the  travel,  or  it  uses  the 
rented  property. 

(20  n.S.C.  1221c(a);  1226(b);  1232c(b)(l) 
(A)(it)(n).)^ 

4.  Part  121a  is  revised  to  read  as 
follows: 

PART  121a— ASSISTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

Subpart  A — Genaral 

Sec. 

121a.l  Purpose. 

iaib.2  Ai^llcabiUty  to  State,  local,  and 
^▼ate  agencies. 

laiaA  OMMcal  provlBlonB  regulations. 
121a.4  peflnitkms. 


Subpart  B — State  Annual  Program  Plana  and 
Local  Applicatlens 

Annual  Program  Plans — Obneral 

Sec. 

121a.l0  Condition  at  assistance. 

121a.ll  Contents  of  plan. 

121a.l2  Certification  by  the  State  educa- 
tionai  agency  and  attorney  gen¬ 
eral. 

121a.l3  Ai^roval;  disapproval. 

121a.l4  Effective  period  of  annual  program 
plan. 

Annual  Program  Plans — Contents 

121a.20  Public  participation. 

121a.21  Bight  to  a  free  appropriate  public 

educatkm. 

121a.22  Timelines  and  ages  for  free  appro¬ 
priate  public  education. 

121a.23  Full  educational  opportunity  goal. 

121a.24  Full  educational  opportunity 

goal — data  requirement. 

121a. 25  Full  educational  opportunity 

goal — timetable. 

121a.26  Full  educational  OK>ortunity 

goal — facilities,  personnel,  and 
services. 

121a.27  Priorities. 

121a.28  Identification,  location,  and  eval¬ 
uation  at  handicapped  children. 

121a.29  Confidentiality  of  personally  iden¬ 
tifiable  information. 

121a.30  Individualized  education  programs. 

121a.31  Procedural  safeguards. 

121a.32  Least  restrictive  environment. 

121a.33  Protection  in  evaluation  proce¬ 

dures. 

121a.34  Responsibility  of  State  educational 
agency  for  all  educational  pro¬ 
grams. 

121a.3S  Monitixlng  procedures. 

121a.36  Implementation  procedures — State 
educational  agency. 

121a.37  Procedures  for  consultation. 

121a.38  Compliance  wlUx  Part  B  of  the  Act. 

121a.39  Other  Federal  programs. 

121a.40  Comprehensive  system  of  personnel 
development. 

121a.41  Private  schools. 

121a.42  Recovery  of  funds  for  misclassifled 
children. 

121a.43  Control  of  funds  and  property. 

121a.44  Records. 

121a.4S  Hearing  on  application. 

121a.46  Prohibition  of  commingling. 

121a.47  Annual  evaluation. 

121a.48  State  advismr  panel. 

121a.49  Description  of  use  of  Part  B  funds. 

Local  Educational  Agency  Applications — 
General 

121a.80  Submission  of  application. 

121a.81  Re^Mnsibilities  of  State  educa¬ 

tional  agency. 

121a.82  Excess  costs. 

121a.83  Consolidated  applications. 

121a.84  Payments  under  consolidated  ap¬ 
plications. 

12 la. 85  State  regulation  of  consolidated 

applications. 

121a.86  State  educational  agency  approval; 
disi^proval. 

121a.87  Withholding. 

Local  Educational  Agency  Applications — 
Contents 

121a.l00  ChUd  identification. 

121a.l01  Confidentiality  of  personally  iden¬ 
tifiable  Information. 

121a.l02  Full  educational  opportunity  goal; 
timetable. 

121a.l03  I^aclllties,  perscmnel,  and  servloca. 

131a.l04  Personnel  developmMit. 

121a.l05  Priorities. 

121a.l06  Parent  invifivemmt. 
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Sec. 

I21a.l07  ParticipaUon  in  reg\ilar  edvicattoB 
programs. 

121a.l08  Public  control  of  funds. 

121S.109  Excen  cost  and  nonsupplanting. 

121a.ll0  Comparable  services. 

121a.lll  InformaUon — reports. 

121a.ll2  Records. 

121a.ll3  Public  participation. 

121a.ll4  Individualiaed  education  program. 

121a.ll5  Local  policies  consistent  with 
statute. 

121a.ll6  Procedural  safeguards. 

121a.ll7  Use  of  Part  B  funds. 

Application  From  Secretary  of  Interior 

121a.  124  Authority  to  participate;  pay¬ 
ments. 

121a. 126  Submission  of  annual  application; 
approval. 

121a.l27  Public  participation. 

121a.l28  Use  of  Part  B  funds. 

I21a.l29  Applicable  regulations. 

Public  Participation 

121a. 130  Public  hearings  before  adopting 
an  annual  program  plan. 

121a.l31  Review  of  public  comments  before 
adopting  plan. 

121a.l32  Publication  and  availability  of  ap¬ 
proved  plan. 

Subpart  C — Services 
General 

121a.200  Timelines  for  free  appropriate  pub¬ 
lic  educatliHi. 

121a.201  Free  ctppr<^rlate  public  educa¬ 
tion — methods  cmd  costs. 

121a.a02  Pull  educational  opportunity  goal. 

121aii03  Physical  education. 

121a.204  Incidents^  use  of  pn^rty 

Priorities  in  the  Use  of  Part  B  Funds 

121a.210  Definitions  of  “first  priority  chil¬ 
dren"  and  “second  priority  chil¬ 
dren”. 

121a.211  Priorltiee. 

121a.212  First  priority — age  groups  covered. 

121a.213  Services  to  other  children. 

121a.214  Application  of  local  educatkmal 
agency  to  use  funds  for  the  sec¬ 
ond  priority. 

Individualized  Education  Programs 

121a.220  Scope. 

121a.221  State  educational  agency  ret^xinsl- 
bUity. 

121a.222  Loctd  educational  agency  responsi¬ 
bility. 

121a.223  Participants  in  meetings. 

121aJ224  Parent  participation. 

121a.225  Content  of  Indivldualtzed  educa¬ 
tion  program. 

121a.226  Private  school  placements. 

Direct  Service  by  the'State  Educational 
Ageucy 

121a.240  Use  of  local  educational  agency 
allocation  for  direct  services. 

131a.241  Nature  and  location  of  sendees. 

121a.250  Use  of  State  educatiimfd  agMicy 
allocatkm  for  direct  and  support 
services. 

121a.281  State  matching. 

Comprehensive  System  of  Personnel 
Deveolfment 

121a.260  Scope  of  system. 

121a.aei  Definition  of  “i^proprlately  and 
adequately  prepared  and 
trained”. 

121a.262  Participation  of  other  agencies  and 
Institutions. 

iaia.363  Inaervloa  trabilng. 

laiaJfit  Penonnel  development  plan. 

131a.398  ZXaseminatlon. 


Sec. 

121a.a66  Adoption  of  educational  pfactloes. 
iaia367  BvalnatlcKL 

121a.268  Techmeal  aariataace  to  local  ed- 
ucatiooal  agencies. 

Subpait  P  PilveU  Scheola 

Participation  or  Private  School  Children 

121a.300  General. 

121a.301  Determinations. 

I2la.302  Servteaa. 

121aA03  Personnel. 

121aA04  Equipment. 

121a.305  Pridiibttion  segregation. 

121a.306  Use  of  Federal  funds. 

Placement  op  Handicapped  Children  in 
Private  Schools 

121a.320  Responsibility  of  State  educational 
agency. 

121a.321  Implementation  by  State  educa¬ 
tional  agency. 

121a.322  Placement  oi  children  by  parents. 
121a.323  Placement  in  another  State. 

Subpart  E — Procedural  Safeguards 

Due  Process  Procedures  f<»  Parents  and 
Children  ^ 

121a.400  Definitions  of  “consent,”  “evalua¬ 
tion,”  and  “personally  Identifi¬ 
able”. 

121a.401  General  responsibility  of  State  and 
local  educational  agencies. 
121a.402  Opportunity  to  examine  records. 
121a.403  Independent  educational  evalua¬ 
tion. 

I21a.404  Prior  notice;  parent  consent. 
121a.405  Content  of  notice. 

121a.406  Impartial  due  process  bearing. 
121a.407  Impartial  hesulng  officer. 

121a.408  Hearing  rights. 

121a.409  Hearing  decision;  appeal. 

121a.410  Administrative  appeal;  Impartial 
review. 

121a.411  CIvU  aotkm. 

121a.412  Timeliness  and  convenience  of 
hearings  and  revlewa. 

121a.413  Child's  status  during  proceedings. 
121a.414  Surrogate  parents. 

Protection  in  Evaluation  Proceduees 
121a.430  General. 

121a.431  Evaluation;  change  in  placement. 
121a.432  Evaluation  procedures. 

121a.483  ReevahMvtlon. 

Least  Restrictive  Environment 
121a.440  General. 

121a.441  Continuum  of  alternative  plcMie- 
ments. 

121a.442  Placements. 

121a.443  Technical  assistance  and  training 
activities. 

121a.  444  Children  In  public  or  futvate  In¬ 
stitutions. 

131a.  446  Monitoring  actlvlttee. 

CONFIDENnALITY  OF  INFORMATION 

131a.  450  Definitions. 

131a.  451  Notice  to  parents. 

131a.  452  Access  rights. 

121a.  463  Record  of  access. 

131a.  464  Records  on  more  than  one  child. 
131a.  455  List  of  types  and  locations  oi 
InformatiiHi. 

121a.  466  Fees. 

121a.  467  Amendment  of  records  at  parent’s 
request. 

121a.  458  Opportunity  for  a  hearing. 

121a.  450  Result  of  hearing. 

131a.  460  Hearing  procedures, 
laia.  461  Consent. 

121a.  462  Sc^eguards. 

121a.  463  Destructloii  of  infonuatlon. 

131a.  464  Children’s  rtghta. 

131a.  466  Enforcement. 

ISla  466  Office  of  HducatSon. 


OmcE  or  Education  Procedures 

lSla.480  Op<xtunlty  for  a  hearing. 

Ula.  481  Hearing  paneL 
121a.  483  Hearing  procedures. 

131a  488  Initial  decision;  final  decision. 

121a.  489  Waiver  of  requirement  regarding 
supplementing  and  supplanting 
with  Part  B  funds. 

121a  490  Withholding  payments. 

121a  491  Reinstating  payments. 

121a  492  Public  notice  by  State  and  local 
educational  agencies. 

121a.  493  Judicial  review  of  Commiasiemer's 
final  action  on  annual  program 
plan. 

Subpart  F — State  Administration 
General 

121a.  500  Federal  funds  for  State  adminis¬ 
tration. 

121a.  501  Allowable  costs. 

121a.  502  Reallocation  of  local  educational 
agency  funds. 

State  Advisory  Panel 

121a.  550  Establishment. 

121a.  551'  Membership. 

121a.  562  Advisory  functions  and  procedures. 
Subpart  G — Allocation  of  Funds;  Reports 
Allocations 

121a.  600  State  entitlement;  formula. 

121a.  601  Limitations  and  exclusions. 

121a.  602  Ratable  lednetlons. 

121a.  603  Hold  harmless  provision. 

121a.  604  Within— State  distribution;  fiscal 
year  1938. 

121a.  605  Within — State  distribution;  fiscal 
year  1979  and  after. 

121a.  606  Local  educational  agency  entitle¬ 
ments;  formula. 

121a.607  Entitlements  to  Jurisdictions. 
Reports 

121a.  650  Annual  repwt  of  children  served — 

report  requirement. 

121a.  651  Annual  report  of  children  served — 
tnfovmatkMi  required  In  report. 
121a.  652  Annual  r^mrt  of  children  served — 
121a.  653  Annual  report  of  children  served — 
criteria  for  coimtlng  children. 
121a.  664  Annual  r^xurt  of  children  served — 
other  responslbilllies  of  the 
State  educational  agencyi 

Authority:  Part  B  of  the  Education  of  the 
Handicapped  Act,  Pub.  L.  91-230,  ’ntle  VI, 
as  amended,  89  Stat.  TtZ  (20  U.S.C.  1401- 
1420),  unless  otherwise  noted. 

Subpart  A — General 

§  121a. 1  Purpose. 

The  purpose  of  this  port  is: 

(a)  To  insure  that  all  handicapped 
children  have  available  to  them  a  free 
appropriate  public  education  which  in¬ 
cludes  special  education  and  related  serv¬ 
ices  to  meet  thdr  unique  needs, 

(b)  To  insure  that  the  rights  of 
handicapped  children  and  their  parents 
are  protected, 

(e)  To  aasisi  States  and  kx»dities  to 
provide  for  the  education  of  all  handl- 
c£q^?ed  Ghfldrcn,  and 

(d)  To  assess  and  Insure  the  ^ective- 
ness  of  ^orts  to  educate  those  children. 
(20  U.8.C.  1401(e).) 

§  121a.2  Applicability  to  State,  local, 
anal  privata  anaarira 

-  (a)  States.  This  past  applies  to  each 

State  wtai^  fecetves  paymenla  under 
Part  B  of  the  Education  of  the  Handl- 
cai^ied  Act. 
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(b)  Public  agencies  within  the  State. 
The  annual  program  plan  Is  submitted  by 
the  State  educational  agency  on  behalf 
of  the  State  as  a  whole,  nierefore.  the 
provisions  of  this  part  apply  to  all  politi¬ 
cal  subdivisions  of  the  State  that  are  in¬ 
volved  in  the  education  of  handicapped 
children.  These  would  include:  (1)  The 
State  educational  agency.  (2)  local  edu¬ 
cational  agencies  and  intermediate  edu¬ 
cational  imlts,  (3)  other  State  agencies 
(such  as  Department  of  Mental  Health 
and  Welfare) ,  and  (4)  State  correctional 
faculties. 

(c)  Private  schools.  The  State  educa¬ 
tional  agency,  local  educational  agencies, 
and  intermediate  educational  vmlts  are 
responsible  for  Insuring  that  the  rights 
and  protection  imder  this  part  are  given 
to  chUdren  referred  or  placed  in  private 
schools  by  a  State  or  local  educational 
agency., 

(20  U.S.C.  1412(1);  1413(a)(1)) 

§  121a. 3  General  provisions  regulations. 

Assistance  under  Part  B  of  the  Act  is 
subject  to  Parts  100.  100b,  100c,  and  121 
of  this  chapter,  which  include  definitions 
and  requirements  relating  to  fiscal,  ad¬ 
ministrative,  property  management,  and 
other  matters. 

(20  U.S.C.  1401-1418) 

§  121a.4  Definitions. 

As  used  in  this  part: 

“Free  appropriate  public  education” 
means  special  education  and  related  serv¬ 
ices  which: 

(a)  Are  provided  at  public  expense,  un¬ 
der  public  supervision  and  direction,  and 
without  charge, 

(b)  Meet  the  standards  of  the  State 
educational  agency,  including  the  re¬ 
quirements  of  this  part, 

(c)  Include  preschool,  elementary 
school,  or  seccmdary  school  education  in 
the  State  involved,  and 

(d)  Are  provid^  in  conformity  with 
an  individualized  education  program 
which  meets  the  requirements  under 
SS  121a.220-121a.227  of  Subpart  C. 

(20  U.S.C.  1402(18) ) 

“Handicapped  children”  means  those 
children  evaluated  in  accordance  with 
S§  121a.430-121a.433  of  Subpart  E  as 
being  mentally  retarded,  hard  of  hear¬ 
ing,  deaf,  speech  impaired,  visually  hand¬ 
icapped,  seriously  emotionally  dis¬ 
turb^,  orthopedically  impaired,  other 
health  impaired,  or  as  having  specific 
learning  disabilities,  who  because  of  those 
impairments  need  special  education  and 
related  services.  The  terms  used  in  this 
definition  are  defined  as  follows: 

(a)  “Deaf”  means  a  hearing  impair¬ 
ment  which  is  so  severe  that  the  child’s 
hearing  is  non-functional  for  the  pur¬ 
poses  of  educational  performance. 

(b)  “Hard  of  hearing”  means  a  hear¬ 
ing  impairment,  whether  permanent  or 
fluctuating,  which  adversely  affects  a 
child’s  educational  performance  but 
which  is  not  Included  imder  the  deflnl- 
ti(m  of  “deaf”  in  this  secticm. 

(c)  “Mentally  retarded”  means  signi¬ 
ficantly  subaverage  general  intellectual 
functioning  existing  concurrently  with 


deficits  in  adaptive  behavior  and  mani¬ 
fested  during  the  developmental  period, 
which  adversely  affects  a  child’s  educa¬ 
tional  performance. 

(d)  “Orthopedically  impaired”  means 
a  severe  orthopedic  impairment  which 
adversely  affects  a  child’s  educational 
performance.  The  term  includes  impair¬ 
ments  caused  by  congenital  anomaly 
(e.g.,  clubfoot,  absence  of  some  member, 
etc.),  impairments  caused  by  disease 
(e.g.  poliomyelitis,  bone  tuberculosis, 
etc.)  and  impairments  from  other  causes 
(e.g.,  fractures  or  bums  which  cause  con¬ 
tractures,  amputation,  cerebral  palsy, 
etc.). 

(e)  “Other  health  impaired”  means 
limited  strength,  vitality,  or  alertness, 
due  to  chronic  or  acute  health  problems 
such  as  a  heart  condition,  tuberculosis, 
rheumatic  fever,  nephritis,  asthma,  sickle 
cell  anemia,  hemophilia,  epilepsy,  lead 
poisoning,  leukemia,  or  diabetes. 

(f)  “Seriously  emotionally  disturbed” 
means  a  condition  exhibiting  one  or  more 
of  the  following  characteristics  over  a 
long  period  of  time  and  to  a  marked  de¬ 
gree:  an  inability  to  learn  which  cannot 
be  explained  by  intellectual,  sensory,  or 
health  factors;  an  inability  to  build  or 
maintain  satisfactory  interpersonal  re¬ 
lationships  with  peers  and  teachers;  in¬ 
appropriate  types  of  behavior  or  feelings 
under  normal  circumstances;  a  general 
pervasive  mood  of  unhappiness  or  de¬ 
pression;  or  a  tendency  to  develop  physi¬ 
cal  s3rmptoms,  or  fears  associated  with 
personal  or  school  problems.  The  term 
Includes  children  who  are  schizophrenic 
or  autistic.  The  term  does  not  include 
children  who  are  socially  maladjusted 
but  not  emotionally  disturbed. 

(g)  “Specific  learning  disability” 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  pnrocesses  involved  in 
understanding  or  in  using  language, 
spoken  or  written,  which  may  manifest 
itself  in  an  imperfect  ability  to  listoa, 
think,  speak,  read,  write,  spell  or  to  do 
mathematical  calculations.  The  term  in¬ 
cludes  such  conditions  as  perceptual 
handicaps,  brain  Injury,  minimal  brain 
disfimction,  dyslexia,  and  developmental 
aphasia.  The  term  does  not  include  chil¬ 
dren  who  have  learning  problems  which 
are  primarily  the  result  of  visual,  hear¬ 
ing,  of  motor  handicaps,  of  mental  re¬ 
tardation,  or  of  environmental  cultural, 
or  economic  disadvantages. 

(h)  “Speech  impaired”  means  a  com- 
municaticm  disorder,  such  as  stuttering. 
Impaired  articulation,  a  language  impair¬ 
ment,  or  a  voice  Impairment,  which  ad¬ 
versely  affects  a  child’s  educational  per¬ 
formance. 

(i)  “Visually  handicapped”  means  a 
visual  impairment  which,  after  correc¬ 
tion,  adversely  affects  a  child’s  educa¬ 
tional  performance.  The  term  includes 
both  partially  seeing  and  blind  children. 
(20  UJ5.C.  1402(1),  (15)) 

“Include”  means  that  the  items  named 
are  not  all  of  the  possible  items  that  are 
covered,  whether  like  or  unlike  the  ones 
named. 

(20  U.S.C.  1401-1418) 


“Local  educational  agency,”  as  defined 
in  S  121.2  of  this  chapter,  includes  an  in¬ 
termediate  educational  unit. 

(20  U.S.C.  1402(8),  (22)) 

“Native  language,”  when  used  with  re¬ 
ference  to  a  person  of  limited  English- 
speaking  ability,  means  the  language 
normally  used  by  that  person,  or  in  the 
case  of  a  child,  the  language  normally 
used  by  the  parents  of  the  child. 

(20  U.S.C.  880l>-l(a)(2);  1402(21)) 

“Parent”  includes  a  par^it,  a  guardian, 
a  surrogate  parent  appointed  under  Sub¬ 
part  E,  or  a  person  acting  as  a  parmt  of 
a  child  in  the  absence  of  a  parent  or 
guardian. 

(20  U.S.C.  1401-1418) 

Comment.  The  term  “parent”  Is  defined  to 
include  persons  acting  in  the  place  of  a 
parent,  such  as  a  grandmother  or  stepparent 
with  whom  a  child  lives,  as  well  as  persons 
who  are  legally  responsible  for  a  chUd’s 
welfare. 

“Related  services”  means  transporta¬ 
tion  and  such  developmental,  corrective, 
and  other  supportive  services  as  are  re¬ 
quired  to  assist  a  handicapped  child  to 
benefit  fr(Hn  special  education,  and  in¬ 
cludes  speech  pathology  and  audiology, 
psychological  services,  physical  and  oc¬ 
cupational  therapy,  recreation,  early 
identification  and  assessment  of  dis¬ 
abilities  in  children,  counseling  services, 
and  medical  services  for  diagnostic  or 
evaluation  purposes.  The  term  also  in¬ 
cludes  school  social  work  services,  parent 
counseling  and  training,  providing 
parents  with  information  about  child  de¬ 
velopment,  and  assisting  parents  in  un¬ 
derstanding  the  special  needs  of  their 
child.  The  terms  used  in  this  definition 
are  defined  as  follows: 

(a)  “Audi(dogy”  means: 

(1)  Identification  of  children  with 
hearing  loss; 

(2)  Determinaticm  of  the  range,  na¬ 
ture,  and  degree  of  hearing  loss,  includ¬ 
ing  referral  for  medical  or  other  profes¬ 
sional  attenti(»i  for  the  habilitatlon  of 
hearing; 

(3)  Provision  of  habllitative  activities, 
such  as  language  habilltation,  auditory 
training,  speech  reading  (Up-reading), 
hearing  evaluation,  and  speech  conserva¬ 
tion; 

(4)  Creation  and  administration  of 
programs  of  hearing  conservati^;  and 

(5)  Counseling  and  guidance  of  pupils, 
parents,  and  teachers. 

(b)  “Couns^ing  services”  means  ac¬ 
tivities  conducted  by  a  certified  counselor. 

(c)  “Early  identification”  means  the 
implementation  of  a  formal  plan  for 
identifying  a  dlsabflity  as  early  as  pos¬ 
sible  in  a  child’s  Ufe. 

(d)  “Medical  services”  means  proce¬ 
dures  performed  by  a  licaised  i^ysiclan 
to  determine  a  child’s  need  for  special 
education  and  related  services. 

(e)  “Occupational  ther£q>y”  means 
services  provided  by  a  licensed  occupa¬ 
tional  therapist. 

(f)  “Physical  therapy”,  means  activi¬ 
ties  for  restoring  damaged  or  atrophied 
muscles  to  imi»t>ve  use. 

(g)  “Psychological  services”  means: 
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(1)  Administering  psychological  and 
ediicational  tests; 

(2)  Interpreting  the  results; 

(3)  Gathering  and  interpreting  infor¬ 
mation  about  child  behavior; 

(4)  Working  with  other  staff  members 
in  [banning  school  programs  to  meet  the 
special  needs  of  childr^  as  indicated  by 
psychc^ogical  tests.  Interviews,  and  be¬ 
havioral  evahiations;  and 

(5)  Planning  and  managing  a  program 
of  psychological  services,  Including  psy¬ 
chological  counseling  for  children  and 
parents. 

(h)  “Recreation”  includes  leisure  edu- 
caticHi. 

(i)  “Speech  pathology”  means: 

(1)  The  identification  of  children  with 
speech  or  langtiage  disorders; 

(2)  Diagnosis  and  appraisal  of  specific 
speech  or  language  disorders; 

(3)  Referral  tor  medical  or  other  pro¬ 
fessional  attention  necessary  tor  the 
habilitati'on  of  speech  or  language  dis¬ 
orders; 

(4)  Provision  of  speech  and  language 
habilitation;  and 

(5)  Counsdlng  and  guidance  of  par¬ 
ents.  children,  and  teachers 

<j)  "Transportation”  includes: 

(1)  Travel  to  and  from  school  and 
between  schools, 

(2)  Travd  in  and  around  school  build¬ 
ings,  and 

(3)  ^>ecialized  equipment  if  required. 

“Special  educaticm”  means  specially 

designed  instruction,  at  no  cost  to  the 
parents  or  guardians,  to  meet  the  unique 
needs  of  a  handicapped  child.  Including 
classroom  instruction,  instruction  in 
physical  educatkm,  home  instruction, 
and  instruction  in  hospitals  and  institu¬ 
tions.  The  term  includes  speech  pathol¬ 
ogy.  audiology,  occupational  therapy, 
and  i^slcal  therapy,  if  the  service  is 
considered  “^>ecial  educatkm”  rather 
than  a  “related  service”  undmr  State 
standards.  The  terms  in  this  definition 
are  defined  as  follows: 

(a)  “At  no  cost”  means  that  all  spe¬ 
cially  designed  Instruction  is  provided 
without  charge,  but  does  not  preclude  in¬ 
cidental  fees  edilch  are  nocmsdly  charged 
to  non-handicapped  students  or  ttietr 
parents  as  a  part  of  the  regular  educa- 
ti<m  program. 

(b)  “Kiysical  education”,  includes 
special  idiysical  education,  adapted  phys¬ 
ic  education  and  motor  development, 
and  means  the  devri<Hxnent  of  physical 
and  motor  fitness,  fundamental  motor 
skills  and  patterns,  body  mechanics,  In- 
dlvidaal  and  group  games  and  sports, 

to  Include  intramural  and  lifetime 
mwrts,  and  dance  and  movement  educa¬ 
tion. 

(c)  “Vocati<mal  education”  means 
organized  educational  programs  adilch 
are  directly  related  to  the  preparation  of 
individuals  for  paid  or  tuuxdd  employ¬ 
ment,  or  for  additional  preparation  for 
a  career  requiring  other  than  a  baccalau¬ 
reate  or  advanced  degree. 

(20  UJ3.C.  1402(1S)) 


Subpart  B — State  Annual  Program  Plans 
and  Local  Applications 

Annual  Proobam  Plans — Obnxral 
§  121a.l0  Condition  of  assistance. 

(a)  In  order  to  receive  funds  under 
Part  B  of  the  Act,  a  State  must  submit 
an  annual  program  plan  to  the  Commis¬ 
sioner  through  its  State  educational 
ag^tcy. 

(b)  For  the  purposes  of  this  subpart, 
the  term  “State”  means  the  several 
States,  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  and 
the  Trust  Territory  of  the  Pacific 
Islands. 

(20  U.S.O.  1232c(b),  1402(6),  1412,  1413) 

Comment.  Section  434(b)  of  the  General 
Education  Provisions  Act  (GEPA),  as 
amended  by  Pub.  L.  93-380,  requires  each 
State  to  submit  (1)  a  general  application 
containing  five  assurances,  and  (2)  an  an¬ 
nual  program  plan  for  each  Ofikce  of  Educa¬ 
tion  program  under  which  funds  are  pro¬ 
vided  to  local  educational  agencies  through, 
or  under  the  supervision  of,  the  State  edu¬ 
cational  agency.  Under  Section  434(b).  and 
the  implementing  regulations  (45  CFR  100b, 
Subpart  B).  the  general  application  and  an 
annual  program  plan  take  the  place  of  a 
State  plan  for  Part  B  (45  CPR  100b.l9) .  Un¬ 
der  46  cm  100b. 18(c),  material  may  be  in¬ 
corporated  by  reference  in  an  annual  program 
plan  if  the  material  is  in  a  document  previ¬ 
ously  approved  by  the  Commissioner  and  on 
file  in  the  Office  of  Education.  This  should 
save  some  p(q>erwork,  particularly  in  the 
years  after  Uie  first  annual  program  plan 
(for  schocd  year  19T7-1978)  is  submitted  un¬ 
der  these  regulations. 

IVie  provisions  to  be  included  in  the  an¬ 
nual  isrognun  plan  t<x  Part  B  are  set  forth 
in  SI  121a.20-121a.40  of  these  regulations 
(which  include  the  conditions  of  eligibility 
and  the  State  plan  reqiilremeuts  under  sec¬ 
tions  612  and  613  of  the  Act)  and  section 
434(b)  (1)  (B)  (U)  of  the  GEPA  (which  re¬ 
quires  each  annual  program  plan  to  “set 
fmth  a  statement  describing  the  puipoeee 
for  whiifii  Federal  funds  will  be  expended 
during  the  fiscal  year  for  which  the  annual 
program  plan  Is  submitted”) . 

§  121a.ll  Contents  of  plan. 

Each  annual  program  plan  must  con¬ 
tain  the  provisions  required  In  this  sub¬ 
part. 

(20  U.S.C.  1412, 1413,  1232(c)  (b) ) 

§  121a.l2  Certification  by  the  State 
educational  agency  and  attorney 
general. 

Each  annuid  program  plan  must 
Include: 

(a)  A  certification  by  the  officer  the 
State  educational  agffiicy  autiuNized  to 
submit  the  plan  that: 

(1)  The  plan  has  been  adopted  by  the 
State  educational  agency,  and 

(2)  The  Irfan  is  the  basis  for  the  opera¬ 
tion  and  administration  of  tiie  activities 
to  be  carried  out  in  that  State  under  Part 
B  of  the  Act;  and 

(b)  A  certification  by  the  State  Attor¬ 
ns  Ooieral  or  otho*  authorized  State 
legM  (^Acer  that: 


(1)  The  State  educational  agency  has 
authority  imder  State  law  to  submit  the 
Idan  and  to  administer  or  to  supervise  the 
administration  of  the  plan,  and 

(2)  All  plan  provisions  are  consistent 
with  State  law. 

(20  U.S.C.  1413(a)) 

§  121a.l3  Approval;  disapproval. 

(a)  The  Commissioner  shall  approve 
any  annual  program  plan  which  meets 
the  requirements  of  this  part  and  Sub¬ 
part  B  of  Part  100b  of  this  chapter. 

(b)  The  Commissioner  shall  disap¬ 
prove  any  annual  program  plan  which 
does  not  meet  those  requirements  but 
may  not  finally  disapprove  a  irfan  be¬ 
fore  giving  reasonable  notice  and  an  op¬ 
portunity  for  a  hearing  to  the  State  ed¬ 
ucational  agency. 

(c)  The  Commissioner  shall  use  the 
procedures  set  forth  In  §§  121a.480-121a.- 
483  of  Subpart  E  for  a  hearing  under 
this  section. 

(20  U.S.C.  1413(C)) 

§  12] a. 14  Effective  period  of  annual 
program  plan. 

(a)  Each  annual  program  plan  is  ef¬ 
fective  for  a  period  from  the  date  it  be¬ 
comes  effective  under  S  lOOb.35  of  this 
chapter  through  the  following  June  30. 

(b)  The  Commissioner  may  extend  the 
effective  period  of  an  annual  program 
plan  on  the  request  of  a  State. 

(20U.S.C.  i413(a).  1232c(b)) 

Comment.  The  Office  of  Education  is  pro¬ 
posing  to  use  the  period  July  1-June  30  foe 
State  annual  program  plans  In  those  pro¬ 
grams  where  appropriations  become  avail¬ 
able  for  obligation  by  the  Federal  Govern¬ 
ment  each  July  1  (the  so-called  “advance 
funded"  programs).  The  purpose  of  this  is 
to  meet  the  statutory  requirement  for  an 
annual  program  plan  covering  a  12-month 
period  and  at  the  same  time  to  conform  as 
closely  as  possible  to  the  regular  school  year. 
However,  even  If  the  proposed  procedure  is 
adopted,  the  obllgational  period  ot  State 
and  local  agenciee  for  funds  from  any  fiscal 
year  would  not  be  changed.  If  a  State  sub¬ 
mits  its  annual  program  plan  and  receives 
its  grant  on  the  earliest  possible  date  (July 
1 ) ,  the  funds  cue  available  for  obligaticm  at 
the  State  and  local  level  for  27  months. 
(This  period  includes  the  12-month  carry¬ 
over  provision  undw  the  Tydlngs  Amend¬ 
ment.  See  45  CFR  lOOb.66  (Obligation  by  re¬ 
cipients).)  For  example.  If  a  State  received 
its  grant  tor  fiscal  year  1978  on  July  1,  1977, 
the  funds  would  be  available  for  obligation  at 
the  State  and  local  level  from  July  1.  1977 
through  September  30. 1979.  The  niles  vdilch 
govern  when  an  annual  program  plan  be¬ 
comes  effective,  and  State  and  local  author¬ 
ity  to  obligate  the  Federal  funds,  are  located 
In  46  CFR  Part  lOOb,  Subpart  B.  (Also,  see 
the  comment  following  f  121a.l32  of  this 
subpart.) 

Annual  Procrak  Plans — Contents 
§  121a.20  PuMie  partimpatioa. 

(a)  Each  annual  mugram  pkm  must 
Include  procedures  irfilch  tnoiire  that  the 
requirements  If  121a.19fi-121a.lS2  are 
met. 

<b)  Each  annual  program  plan  must 
also  include  the  ffrilowlng: 
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(I)  A  statement  describing  the  meth¬ 
ods  used  by  the  State  educational  agen¬ 
cy  to  provide  notice  of  the  public  hear¬ 
ings  on  an  annual  program  plan.  The 
statement  must  Include : 

(1)  A  copy  of  each  news  release  and 
advertisement  used  to  provide  notice, 

(II)  A  list  of  the  newspapers  and  other 
media  in  which  the  State  educational 
agency  announced  or  published  the  no¬ 
tice,  and 

(iii)  The  dates  on  which  the  notice 
was  announced  or  published. 

(2)  A  list  of  the  dates  and  locations 
of  the  public  hearings  on  the  annual 
program  idan. 

(3)  A  summary  of  comments  received 
by  the  State  educational  agency  and  a 
description  of  the  modifications  that  the 
State  educational  agency  has  made  in 
the  annual  program  plan  as  a  result 
of  the  comments. 

(4)  A  statement  describing  the  meth¬ 
ods  by  which  the  annual  program  plan 
will  be  made  public  after  its  approval 
by  the  Commissioner.  This  statement 
must  include  the  information  required 
under  paragraph  (b)  (1)  of  this  section. 

(20  U.S.C.  1412(7) ) 

§  121a.21  Right  to  u  freo  appropriate 
public  education. 

(a)  Each  annual  program  plan  must 
include  information  which  shows  that 
the  State  has  in  effect  a  policy  which 
insures  that  all  handicapped  children 
have  the  right  to  a  free  appropriate  pub¬ 
lic  education  within  the  age  ranges  and 
timelines  imder  S  121a.22. 

(b)  The  information  must  include  a 
copy  of  each  State  statute,  court  order. 
State  Attorney  General  opinion,  and 
other  State  document  that  shows  the 
source  of  the  policy. 

(c)  The  information  must  show  that 
the  policy: 

(1)  Applies  to  all  public  agencies  in 
the  State  which  provide  special  educa¬ 
tion  and  related  services  to  handicapped 
children; 

(2)  Applies  to  all  handicapped  chil¬ 
dren; 

(3)  Implements  the  priorities  estab¬ 
lished  under  §  121a.27(a)  (1)  of  this  sub¬ 
part;  and 

(4)  Establishes  timelines  for  Imple¬ 
menting  the  policy.  In  accordance  with 
§  121a.22. 

(20  UJS.C.  1412(1)) 

§  121a.22  Timelines  and  ages  for  free 
appropriate  public  education. 

<a)  General.  Each  annual  program 
plan  must  Include  in  detail  the  policies 
and  pnx^edures  which  the  State  will  un¬ 
dertake  (H*  has  undertaken  in  order  to 
Insure  that  a  free  tyiproprlate  public  edu¬ 
cation  is  available  for  all  handicapped 
children  ages  three  through  els^teen 
within  the  State  not  later  than  Sept^- 
ber  1, 1978,  and  for  all  handicapped  chil- 
dr^  agee  three  through  twenty-one 
within  the  State  not  later  than  Septem¬ 
ber  1,  1980. 

(b)  Documents  relating  to  timelines. 
Each  annual  program  plan  must  Include 
a  copy  of  each  statute,  cotirt  order,  at¬ 


torney  gecerali  decision,  and  other  State 
document  which  demonstrates  that  the 
State  has  established  timelines  in  accord¬ 
ance  with  paragraph  (a)  of  this  section. 

(c)  Exception.  The  requirement  in 
paragraph  (a)  oi  this  section  does  not 
apply  to  a  State  with  respect  to  handi¬ 
capped  children  ages  three,  four,  five, 
eighteen,  nineteen,  twenty,  or  twenty- 
one  to  the  extent  that  the  requirement 
would  be  inconsistent  with  State  law  or 
practice,  or  the  order  of  any  court,  re¬ 
specting  public  education  for  one  or  more 
of  those  age  groups  in  the  State. 

(d)  Documents  relating  to  exceptions. 
Each  annual  program  plan  must: 

(1)  Describe  in  detail  the  extent  to 
which  the  exception  in  paragraph  (c)  of 
this  section  applies  to  the  State,  and 

(2)  Include  a  copy  of  each  State  law, 
coiut  order,  and  other  document  which 
provides  a  basis  for  the  exception. 

(20  U.S.C.  1412(2)  (B)  ) 

§  121  a. 23  Full  ediirutionul  opportunity 
goal. 

Each  annual  program  plan  must  pro¬ 
vide  that  the  State  has  a  goal  of  provid¬ 
ing  full  educational  opportunity  to  all 
handicapped  children  ages  birth  through 
twenty-one. 

(20  U.S.C.  1412(2)  (A)) 

§  ]2]a.24  Full  educational  opportunity 
goal— data  requirement. 

(a)  Annual  program  plan  for  school 
year  1977-1978.  (1)  The  annual  program 
plan  for  school  year  1977-1978  must  in¬ 
clude  the  following  information: 

(1)  The  estimated  number  of  handi¬ 
capped  children  who  need  special  educa¬ 
tion  and  related  services. 

(ii)  The  number  of  handicapped  chil¬ 
dren  ages  18  through  21  who  are  receiv¬ 
ing  special  educatiem  and  related  serv¬ 
ices  during  school  year  1976-1977. 

(lU)  The  estimated  number  of  handi¬ 
capped  children  who  will  receive  special 
education  and  related  services  during 
school  year  1977-1978. 

(2)  The  data  under  paragrai^  (a)  (1) 
of  this  sectiem  must  be  provided: 

(i)  For  each  of  the  following  age 
ranges  (except  imder  paragrtmh  (a)  (1) 
(ii)  of  this  section) :  birth  through  two, 
three  through  five,  six  through  seven¬ 
teen,  and  eighteen  through  twenty-one, 
and 

(U)  For  each  disability  category  (ex¬ 
cept  for  children  ages  birth  through 
two). 

(3)  The  annual  program  plan  must 
include  a  description  of  the  basis  used 
to  determine  the  data  required  under  this 
paragraph. 

(b)  Annual  program  plans  for  school 
years  after  1977-1978.  Beginning  with 
school  year  1978-1979,  each  annual  pro¬ 
gram  plan  must  contain  the  following 
infmmation: 

(1)  The  estimated  number  of  handi¬ 
capped  children  vho  need  special  edu¬ 
cation  and  related  services. 

(2)  For  the  current  school  year: 

(1)  The  number  at  handlcapp^  chil¬ 
dren,  ages  birth  through  two,  who  are 
receiving  special  education  and  related 
services;  and 


(ii)  The  niunber  oi  handicapped  chil¬ 
dren: 

(A)  Who  are  receiving  a  free  appro¬ 
priate  public  educatiem, 

(B)  Who  need,  but  axe  not  receiving  a 
free  appropriate  public  education, 

(C)  Who  are  oirolled  in  public  and 
private  institutions  who  are  receiving  a 
free  appropriate  public  education,  and 

(D)  Who  are  enrolled  in  public  and 
private  institutions  and  are  not  receiving 
a  free  appropriate  public  education. 

(3)  The  estimated  numbers  of  handi¬ 
capped  children  who  are  expect^  to  re¬ 
ceive  special  education  and  related  serv¬ 
ices  during  the  next  school  year. 

(4)  A  description  of  the  basis  used  to 
determine  the  data  required  under  this 
paragraph. 

(5)  The  data  required  by  paragraph 
(b)  (1),  (2),  and  (3)  of  this  section  must 
be  provided: 

(i)  For  each  disability  category  (ex¬ 
cept  for  children  ages  birth  through 
two),  and 

(11)  For  each  of  the  following  age 
ranges:  birth  through  two,  three  through 
five,  six  through  seventeen,  and  eighteen 
through  twenty-one. 

(20  UB.C.  1414(2)  (A) ) 

Comment.  In  Part  B  of  the  Act,  the  term 
"disability"  Is  used  int^changeably  with 
"handicapping  condition”.  For  consistency 
in  this  regulation,  a  child  with  a  “dlstUslllty” 
means  a  chUd  with  one  of  the  impairments 
listed  In  the  definition  of  "handicapped  chil¬ 
dren”  in  S  121a.4.  If  the  child  needs  special 
education  becanse  of  the  impairment.  In 
essence,  these  Is  a  continuum  of  impair¬ 
ments.  When  an  Impahrment  is  of  such  a  na¬ 
ture  that  the  diild  needs  special  education, 
it  is  referred  to  as  a  disability.  In  these  regu¬ 
lations,  and  the  child  is  a  “handicapped" 
chUd. 

The  data  requivemnts  for  school  year  1977- 
78  under  paragraph  (a)  (1)  (11)  of  this  section 
are  written  to  avoid  duplication  with  the 
"chUd  count”  requirements  for  school  year 
1976-77  as  set  forth  in  Subport  G.  The  count 
requirements  in  subpart  O  were  published 
in  proposed  foan  in  the  Feoesal  Register  on 
September  8,  1976. 

Most  of  t^  data  required  fesr  school  year 
1978-79  parallel  the  evaluation  requirements 
in  section  618(d)(1)  of  Part  B,  and  are  in¬ 
cluded  in  the  annual  program  plan  for  the 
foUowing  reasons: 

(1)  There  is  a  close  relationship  between; 
(a)  the  requirement  in  section  618  (which 
calls  for  an  aimual  report  on  the  progress 
made  toward  the  provision  oi  a  free  appro¬ 
priate  public  education  for  all  handicapped 
children),  and  (b)  the  goal  of  full  educa¬ 
tional  opportunity  under  section  612(2)  (A) ) . 

(2)  The  inclusion  of  the  data  is  also  con¬ 
sistent  with  the  practice  of  requiring  States 
to  incorporate  both  evaluation  and  planning 
components  into  their  annual  program 
plans  (e.g.,  by  indicating  the  extent  to  which 
the  previous  year's  objectives  were  achieved 
and  setting  f<^h  new  objectives  for  the  com¬ 
ing  year).  This  practice  has  proven  to  be 
sufficiently  ^ectlve  over  the  six  years  befmw 
the  enactment  of  Pub.  L.  94-142  to  Justify 
continuing  it. 

The  data  on  free  appropirate  public  educa¬ 
tion  in  Section  618  will  be  provided  for  the 
first  time  in  the  annual  program  plan  for 
fiscal  year  1978-79.  However,  the  requirem^t 
is  Included  In  the  regulations  at  thie  time 
in  OTder  to  enable  Statue  to  begin  develop¬ 
ing  the  ciqiacity  to  ooUeot  the  data  well  In 
advance  of  the  submission  datet. 
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§  12 la. 23  Full  educaliuiml  op|iui luiiity 
^oal— I  i  met  able. 

(a)  General  requirement.  Each  annual 
program  plan  must  contain  a  detailed 
timetable  for  accomplishing  the  goal  of 
providing  full  educational  opportimity 
for  all  handicapped  children  ages  birth 
through  twenty-one,  within  each  dis¬ 
ability  category. 

(bi  Content  of  timetable.  The  timetable 
must  indicate  what  percent  of  the  total 
estimated  niunber  of  handicapped  chil¬ 
dren  the  State  expects  to  have  full  edu¬ 
cational  OM>ortunity  in  each  succeeding 
school  year. 

(20  U.S.C.  1412(2)  (A)) 

§  I21ii.26  Full  rduralioiial  opportunity 
«oal — farilitirs.  per.'Ounrl,  and  sicr\'- 
ires. 

(a)  General  rcQUiremenf.  Each  annual 
program  plan  must  mclude  a  description 
of  the  kind  and  number  of  facilities,  per¬ 
sonnel,  and  services  necessary  through¬ 
out  the  State  to  meet  the  goal  of  pro¬ 
viding  full  educational  (Hjportunity  for 
all  handicapped  children.  liie  State  edu¬ 
cational  agency  shall  include  the  data 
required  under  paragraph  (b)  of  this 
section  and  whatever  additional  data  is 
necessaiT  to  meet  the  requirement. 

(b)  Statistical  description.  Each  an¬ 
nual  program  plan  must  include  the  fol¬ 
lowing  data:  , 

(1)  The  number  of  additional  special 
class  teachers,  resoui’ce  room  teachers, 
and  itinerant  or  consultant  teachers 
needed  for  each  disability  category  and 
the  number  of  each  of  these  who  are 
currently  employed  in  the  State. 

(2)  The  number  of  other  additional 
personnel  needed,  and  the  number  cur¬ 
rently  employed  in  the  State,  including 
school  psychologists,  school  social  work¬ 
ers.  occupational  therapists,  home-hospi¬ 
tal  teachers,  sp>eech  pathologists,  teacher 
aides,  vocational  education  teachers, 
work  study  coordinators,  pliysical  edu¬ 
cation  teachers,  recreation  therapists, 
diagnostic  p>ersonnel.  supervisors,  and 
other  instructional  staff. 

f3)  The  total  number  of  personnel  re¬ 
ported  under  p>aragi-aph  <b)  <1)  and  (2) 
of  this  section,  and  the  salary  costs  of 
those  personnel. 

(4>  The  number  and  kind  of  facilities 
needed  for  handicapi)ed  children  and  the 
number  and  kind  currently  in  use  in  the 
State,  including  regular  classes  serving 
handicapp>ed  children,  self-contained 
classes  on  a  regular  school  campus,  re¬ 
source  rooms,  private  special  education 
day  schools,  public  sp)ecial  education  day 
schools,  private  sp>ecial  education  resi¬ 
dential  schools,  public  spjecial  education 
residential  schools,  hospital  programs, 
occupational  therapy  facilities,  physical 
therapy  facilities,  public  sheltered  work¬ 
shops,  private  sheltered  workshops,  and 
other  types  of  facilities. 

f5)  The  total  number  of  transportation 
units  needed  for  handicapped  children, 
the  number  of  transportation  units  de¬ 
signed  for  handicapi)ed  children  which 
are  in  use  in  the  State,  and  the  number 
of  handicapped  children  who  use  these 
units  to  benefit  from  sp>ecial  education. 


(c)  Data  categories.  The  data  required 
under  paragraph  (b)  of  this  section  must 
be  provided  as  fcdlows: 

(1)  Estimates  for  serving  all  handi- 
cappied  children  who  require  sp>eclal  edu¬ 
cation  and  related  services, 

(2)  Current  year  data,  based  on  the 
actual  numbers  of  handicapped  children 
receiving  special  education  and  related 
services  (as  reported  under  Subpart  G) , 
and 

(3)  Estimates  for  the  next  school  year. 

(d)  Rationale.  Each  annual  program 
plan  must  include  a  description  of  the 
means  used  to  determine  the  number 
and  salary  costs  of  personnel. 

(20  U.S.C.  1412(2)  (A)) 

§  121  a. 27  Priorities. 

(a)  General  requirement.  Each  annual 
program  plan  must  include  information 
which  shows  that: 

(1)  The  State  has  established  priorities 
which  meet  the  requirements  under 
§§  121a.210-121a.212  of  Subpart  C, 

(2)  The  State  priorities  meet  the  time¬ 
lines  under  §  121a.22  of  this  subpart,  and 

(3)  The  State  has  made  progress  in 
meeting  those  timelines. 

(b)  Child  data.  (1)  Each  annual  pro¬ 
gram  plan  must  show  the  number  of 
handicapped  children  known  by  the 
State  to  be  in  each  of  the  first  tw’o 
priority  groups  named  in  §  121a. 210(a) 
of  Subpart  C : 

(1)  By  disability  category,  and 

(ii)  By  the  age  ranges  in  §  121a. 24(a) 

(2)  (i)  of  this  subpart. 

(2)  The  annual  program  plan  for 
school  year  1977-1978  must  include  a 
description  of  the  procedures  the  State 
educational  agency  has  used  in  determin¬ 
ing  the  number  of  handicapped  children 
in  the  second  priority  group  under 
§  121a.210(a)  of  Subpart  C. 

(c)  Activities  and  resources.  Each 
annual  program  plan  must  show  for  each 
of  the  first  two  priority  groups : 

(1)  The  programs,  services,  and  activi¬ 
ties  that  are  being  carried  out  in  the 
State, 

(2)  The  Federal,  State,  and  local  re¬ 
sources  that  have  been  committed  during 
the  current  school  year,  and 

(3)  The  programs,  services,  activities, 
and  resources  that  are  to  be  provided 
during  the  next  school  year. 

(20  U.S.C.  1412(3) ) 

§  121u.28  IHentificalioii,  l<M-a!M»n.  and 
rvahiatiun  of  liaiidirappiKl  cliildreii. 

(a)  General  requirement.  Each  annual 
program  plan  must  include  in  detail  the 
policies  and  procedures  which  the  State 
will  undertake  or  has  undertaken  to  in¬ 
sure  that: 

(1)  All  children  who  are  handicapped, 
regardless  of  the  severity  of  their  handi¬ 
cap,  and  who  are  in  need  of  special  edu¬ 
cation  and  related  services  are  identified, 
located,  and  evaluated;  and 

(2)  A  practical  method  is  developed 
and  implemented  to  determine  which 
children  are  currently  receiving  needed 
special  education  and  related  services 
and  which  children  are  not  currently  re¬ 
ceiving  needed  special  education  and  re¬ 
lated  services. 


(b)  Information.  Each  annual  program 
plan  must: 

(1)  Designate  the  State  agency  (if 
other  than  the  State  educational  agency) 
res(K)nsible  for  coordinating  the  plan¬ 
ning  and  implementation  of  the  policies 
and  procedures  under  paragraph  (a)  of 
this  section; 

(2)  Name  each  agency  that  partici¬ 
pates  in  the  planning  and  implementa¬ 
tion  and  describe  the  nature  and  extent 
of  its  participation; 

(3 )  Describe  the  extent  to  which : 

(i)  The  activities  described  in  para¬ 
graph  (a)  of  this  section  have  been 
achieved  under  the  current  annual  pro¬ 
gram  plan,  and 

(ii)  The  resources  named  for  these  ac¬ 
tivities  in  that  plan  have  been  used ; 

(4)  Describe  each  type  of  activity  to  be 
carried  out  during  the  next  school  year, 
including  the  role  of  the  agency  named 
under  paragraph  (b)  (1)  of  this  section, 
timelines  for  completing  those  activities, 
resources  that  will  be  used,  and  expected 
outcomes; 

(5)  Describe  how  the  policies  and  pro¬ 
cedures  under  paragraph  (a)  of  this  sec¬ 
tion  will  be  monitored  to  Insure  that  the 
State  educational  agency  obtains: 

(i)  The  number  of  handicapped  chil¬ 
dren  within  each  disability  category  that 
have  been  identified,  located  and  evalu¬ 
ated,  and 

(ii)  Information  adequate  to  evaluate 
the  effectiveness  of  those  policies  and 
procedures;  and 

(6)  Describe  the  method  the  State  uses 
to  determine  which  children  are  cur¬ 
rently  receiving  special  education  and  re¬ 
lated  services  and  which  children  are  not 
receiving  special  education  and  related 
services. 

(20  U.S.C.  1412(2)  (O) 

Comment.  The  State  is  responsible  for  in¬ 
suring  that  all  handlcfq)ped  children  are 
identified,  located,  and  evaluated,  including 
children  in  all  public  and  private  agencies 
and  institutions  in  the  State. 

§  121a.29  Confidentiality  of  personally 
identifiahle  information. 

(a)  Each  annual  program  plan  must 
include  in  detail  the  policies  and  proce¬ 
dures  which  the  State  will  imdertake  or 
has  imdertaken  in  order  to  Insure  the 
protection  of  the  confidentiality  of  any 
personally  identifiable  information  col¬ 
lected,  used,  or  maintained  under  this 
part. 

(b)  The  Commissioner  shall  use  the 
criteria  in  §§  121a.450-121a.465  of  Sub¬ 
part  E  to  evaluate  the  policies  and  pro¬ 
cedures  of  the  State  under  paragraph 
(a)  of  this  section. 

(20  U.S.C.  1412(2)  (D) ;  1417(c)  ) 

Comment.  Tlie  confidentiality  regulations 
were  published  In  the  Federal  Begister  in 
final  form  on  February  27,  1976  (41- FR  8603- 
8610) ,  and  meet  the  requirements  of  Pub.  L. 
94-142.  Those  regulations  are  Incorporated 
In  §§  121a.450-121a.465  of  Subpart  E. 

§  121u..30  IndividiialiEcd  eduralioii  pro¬ 
grams. 

(a)  Each  annual  program  plan  must 
include  information  which  shows  that 
each  local  educational  agency  in  the 
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StAte  mAintainK  records  of  the  indivldu- 
aliied  educatioQ  program  for  each  haoiil- 
capped  (drOd,  and  each  local  educational 
agency  establishes,  rerlews,  and  revises 
each  program  as  provided  In  Subpart  C. 

(b)  Each  annual  program  plan  must 
include: 

(1)  A  copy  of  each  State  statute,  pol* 
Icy,  and  standso^  that  regulates  the 
manner  In  which  mdivlduallzed  educa- 
tl(m  programs  are  developed,  bnplem^t- 
ed,  reviewed,  and  revised,  and 

(2)  The  procediues  which  the  State 
educational  agency  follows  In  monitoring 
and  evaluating  those  programs. 

(20  UA.C.  1412(4)  ) 

§  121a.31  Procedural  safeguards. 

Each  program  plan  must  in¬ 

clude  procedural  safeguards  which  insure 
that  the  requirements  in  §§  121a.00- 
121a.414  of  Subpart  E  are  met. 

(20  UA.C.  1412(S)(A)) 

§  121a.32  Least  restrictive  cnvironiuent. 

(a)  Each  annual  program  plan  must 
include  procedures  which  insure  that  the 
requironents  In  SS  121a.440-121a.445  of 
Subpart  E  are  met. 

(b)  Each  annual  program  plan  must 
Include  the  following  information: 

(1)  The  number  of  handicapped  chil¬ 
dren  in  the  State,  within  each  disability 
category,  who  are  participating  in  reg¬ 
ular  education  programs,  consistent  with 
{§121a.440-121a.445  of  Subpart  E. 

(2)  The  number  of  handicapped  chil¬ 
dren  who  are  In  s^^arate  classes  or  sep¬ 
arate  school  facilities,  or  who  are  other¬ 
wise  removed  from  the  regular  educaticm 
environment. 

(20  U.S.C.  1412(6)  (B)  ) 

§  121a.33  Protection  in  evaliialiun  pro¬ 
cedures. 

Each  annual  program  plan  must  in¬ 
clude  procedures  which  insure  tliat  the 
requirements  in  S§  121a.430-121a.433  of 
Subpart  E  are  met. 

(10  U.S.C.  1412(6)  (O) 

§  121a. 34  Responsibility  of  Stale  edu¬ 
cational  agency  for  all  educational 
programs. 

Each  annual  program  plan  must  in¬ 
clude  Information  which  shows: 

(a)  That  the  State  educational  ag^cy 
Is  responsible  for  insuring  that  the  re¬ 
quirements  of  this  part  are  carried  out; 
and 

(b)  That  each  educational  program 
for  handicapped  children  administered 
within  the  State,  including  each  program 
administered  by  any  other  State  or  local 
agency: 

'  (1)  Is  imder  the  general  supervision  of 

the  persons  responsible  for  educational 
programs  for  handicapped  children  in 
the  State  educational  agency,  and 

(2)  Meet  education  standards  pf  the 
State  educational  agency  (Including  the 
requirements  in  this  part) . 

(c)  The  information  under  paragraidi 
(a)  of  this  sectkm  must  Include  a  copy 
of  each  State  statute.  State  regulation, 
signed  agreement  between  respective 


agency  (Acials,  and  oOkcr  document  fh«l 
shows  compUanee  with  that  paragraph. 
(20  UB.C.  1412(6).) 

§  121a.35  Monitoring  procedures. 

Each  annual  program  plan  must  in¬ 
clude  monitming  procedures  which  the 
State  educational  agency  fcdlowa  in  in¬ 
suring  that  State  and  local  agcndee: 

(a)  Are  effectively  Implementing  Rie 
procedural  safeguards  under  Subpart  B; 
and 

(b)  Are  using  Part  B  funds  properly 
and  efficiently. 

(20  UJS.C.  1412(6).) 

§  121a.36  ImplemenUition  procedure)^* — 
.State  educational  agency. 

Each  annual  program  plan  must  de¬ 
scribe  the  procedures  the  State  educa¬ 
tional  agency  follows  to  Inform  each 
State  and  local  agency  of  Its  responsibil¬ 
ity  for  insuring  effective  implementatltm 
of  procedural  safeguards  for  the  handi¬ 
capped  chfldren  served  by  that  State  or 
local  agency. 

(20  U.S.C.  1412(6).) 

§  12 la. 37  Procedures  for  consultation. 

E;ach  annual  program  plan  must  in¬ 
clude  an  assurance  that  in  carrying  out 
the  requirements  of  section  612  of  the 
Act,  procedures  are  established  for  con¬ 
sultation  with  individuals  Involved  in  or 
concerned  with  the  education  of  handi¬ 
capped  children,  including  handicapped 
individuals  and  parents  or  guardians  of 
handicapped  children. 

(20  UA.C.  1412(7)  (A) .) 

§  121a. 38  Compliance  with  Part  B  of 
the  act. 

Each  annual  program  plan  must  set 
forth  policies  and  procedures  designed  to 
insure  that  ftmds  paid  to  the  State  under 
Part  B  of  the  Act  are  sp^t  in  accord¬ 
ance  with  the  provisions  of  Part  B,  with 
particular  attention  given  to  sections  611 

(c)  and  611(d)  of  the  Act. 

(20  U.S.C.  1413(a)(1).) 

§  121a.39  Other  Federal  programs. 

Each  annual  program  plan  must  pro¬ 
vide  that  programs  and  procedures  are 
establMied  to  Insure  that  funds  received 
by  the  State  or  any  of  its  political  sub¬ 
divisions  under  any  other  Federal  pro¬ 
gram,  including  section  121  of  the  Ele¬ 
mentary  and  Secondary  Educatiem  Act 
of  1965  (20  U.S.C.  241e-2),  section  305 
(b)(8)  of  that  Act  (20  U.S.C.  844a(b) 
(8) )  or  Title  IV-C  of  that  Act  (20  U.S.C. 
1831),  and  section  110(a)  of  the  Voca¬ 
tional  Education  Act  of  1963,  under 
which  there  is  specific  authority  for  as¬ 
sistance  for  the  education  of  handi¬ 
capped  children,  is  used  by  the  State,  or 
any  of  its  political  subdivisions,  only  In 
a  manner  consistent  with  the  goal  of  pro¬ 
viding  free  appropriate  public  education 
for  aU  handicapp^  children,  except  that 
nothing  in  this  section  limits  the  specifle 
requirements  of  the  laws  governing  those 
Federal  pix>grams. 

(3dus.c.  1413(a)(2).) 


S  121a.40  C— prche— ive  system  of 
per —wtei  ^twtlopMHii 

BMh  amwl  progiam  plan  must  in- 
etade  tta  i—toiiil  ivqatnd  under 
SI  131a.a6D-ina.a68  of  StApart  C. 

(20  UB.C.  1413(a)  (S).) 

§  121a.41  Private  schools. 

Each  annual  progiam  plan  must  in¬ 
clude  policies  and  procedures  which  In¬ 
sure  ^lat  the  requirements  of  Subpart 
D  are  met. 

(20  U.S.C.  1413(a)(4).) 

§  121a.42  Recovery  of  funds  for  niis- 
classified  children. 

Each  annual  program  plan  must  in¬ 
clude  policies  and  procedures  which  in¬ 
sure  that  the  State  series  to  recover  any 
funds  i»ovided  unuer  Fart  B  of  the  Act 
for  services  to  a  child  who  is  deteannined 
to  be  erroneously  classified  as  riigible  to 
be  counted  under  section  611(a)  or  (d) 
of  the  Act. 

(20  UB.C.  1413(a)(6).) 

§  121a.43  Control  of  funds  and  prop¬ 
erty. 

Each  annual  program  plan  must  pro¬ 
vide  assurance  satisfactc^  to  the  Com- 
missiemer  that  the  control  of  fimds  pro¬ 
vided  under  Part  B  of  the  Act,  and  title  to 
property  acquired  with  those  funds,  is  in 
a  public  agency  for  the  uses  and  pur¬ 
poses  provided  in  this  part,  and  that  a 
public  agency  administers  the  fimds  and 
property. 

(20  UB.C.  1413(a)(6).) 

§  ]21a.44  Records. 

Elach  annual  program  plan  must  pro¬ 
vide  for  keeping  records  and  affording 
access  to  those  records,  as  the  CTommis- 
sioner  may  find  necessary  to  assure  the 
correctness  and  verifioatlon  of  reports 
and  of  proper  disbursement  of  funds  pro¬ 
vided  under  Part  B  of  the  Act. 

(20  U.S.C.  1413(a)(7)(B).) 

§  121a. 45  Hearing  on  application. 

Each  annual  program  plan  must  in¬ 
clude  procedures  to  Insure  that  the  State 
educational  agency  does  not  take  any 
final  acti(m  with  respect  to  an  applica¬ 
tion  submitted  by  a  local  educational  ag¬ 
ency  before  giving  the  local  educational 
agency  reasonable  notice  and  an  oppor¬ 
tunity  for  a  hearing. 

(20  U.S.C.  1413(a)  (8).) 

§  121a. 46  Prohibition  of  coniiningiing. 

Each  annual  program  plan  must  pro¬ 
vide  assurance  satisfactory  to  the  Com¬ 
missioner  that  fimds  provided  under 
Part  B  of  the  Act  are  not  commingled 
with  State  fimds. 

(20U.S.C.  1413(a)  (9)  (A).) 

Comment,  Thia  assurance  is  satisfied  by 
the  \ise  of  a  separate  accounting  systou  that 
includes  an  ‘'audit  trail"  at  the  expenditure 
of  the  Part  B  funds.  Separate  bank  aooounts 
are  not  required.  (See  46  CFB  lOOb,  Subpsrt 
F  (Cash  Depositories) .) 
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§  121a.47  Annual  evaluation. 

Each  annual  program  plan  must  In* 
elude  procedures  fCH*  evaluatiem  at  least 
annually  of  the  effectiveness  of  pro¬ 
grams  in  meeting  the  educational  needs 
of  handicapp^  children,  including  eval¬ 
uation  of  individualized  education  pro¬ 
grams. 

(20  0B.O.  1413(a)  (11).) 

§  121a.48  State  advisorj  puiu-I. 

Each  annual  program  plan  must  pro¬ 
vide  that  the  requirements  of  §§  121a. 
550-121a.552  of  Subpart  P  are  met. 
(20TT.S.C.  1413(a)  (12).) 

§  12 la. 49  DcM-riptioii  of  u^e  of  I’art  B 
fund». 

(a)  State  allocation.  Each  annual  pro¬ 
gram  “plan”  must  include  the  following 
information  about  the  State’s  use  of 
funds  under  §  121a.250  of  Subpart  C  and 
i  121a.500  of  Subpart  F: 

(1)  A  list  of  administrative  positions, 
and  a  description  of  duties  for  each  per¬ 
son  whose  salary  is  paid  in  whole  or  in 
part  with  those  funds. 

(2)  For  each  position,  the  percentage 
of  salary  paid  with  those  funds. 

(3)  A  description  of  each  administra¬ 
tive  activity  the  State  educational  ag¬ 
ency  will  carry  out  during  the  next 
school  year  with  those  funds. 

(4)  A  description  of  each  direct  serv¬ 
ice  and  each  support  service  which  the 
State  educational  agency  will  provide 
during  the  next  school  year  with  those 
funds,  and  the  activities  the  State  ad¬ 
visory  panel  will  undertake  during  that 
period  with  those  funds. 

(b)  Local  educational  agency  alloca¬ 
tion.  Each  annual  program  plan  must 
include: 

(1)  An  estimate  of  the  number  and 
percent  of  local  educational  agencies  in 
the  State  which  will  receive  an  alloca¬ 
tion  under  this  i>art  (other  than  local 
educational  agencies  which  submit  a 
consolidated  application) , 

(2)  An  estimate  of  the  number  of  local 
educational  agencies  which  will  receive 
an  allocation  under  a  consolidated  appli¬ 
cation. 

(3)  An  estimate  of  the  number  of  con¬ 
solidated  applications  and  the  average 
number  of  local  educational  agencies  per 
application, 

(4)  A  description  of  direct  services  the 
State  educational  agency  will  provide 
under  §  121a.240  of  Subpart  C. 

(20  U.S.C.  1232c(b)(l)(B)(ll).) 

Local  Educational  Agency  Applica¬ 
tions — General 

§  1 21  a. 80  Submiivsion  of  upplit-alion. 

In  order  to  receive  payments  under 
Part  B  of  the  Act  for  any  fiscal  year  a 
local  educational  agency  must  submit  an 
application  to  the  State  educational 
.agency. 

(20  U.S.C.  1414(a).) 

§  121a.8l  Responsibilities  of  State  ed¬ 
ucational  agency. 

Each  State  educational  agency  shall 
establish  the  procedures  and  format 


whltdi  a  local  educational  agency  uses 
in  preparing  and  submitting  its  appli¬ 
cation. 

(20  n.S.C.  1414(a).) 

§  121a.82  Excess  costs. 

(a)  Each  local  educational  agency 
shall  maintain  re”.ords  which  show  that 
the  agency  uses  funds  provided  under 
Part  B  of  the  Act  only  for  the  excess 
costs  of  special  education  and  related 
services  for  handicai^ied  children. 

(b)  For  the  purposes  of  this  part,  “ex¬ 
cess  costs”  means  costs: 

(1)  Which  are  for  special  education 
and  related  services,  and 

(2)  Which  are  above  the  costs  of  reg¬ 
ular  education  for  an  elementary  or  sec¬ 
ondary  school  student  in  the  local  edu¬ 
cational  agency. 

(c)  The  cost  of  regular  education  is 
computed  as  follows: 

(1)  Add  all  expenditures  of  the  local 
educational  agency  in  the  preceding 
school  year,  except  capital  outlay  and 
debt  service: 

(1)  For  elementary  school  students,  if 
the  handicapped  child  is  an  elementary 
school  student,  or 

(ii)  For  secondary  school  students,  if 
the  handicapped  child  is  a  secondary 
school  student. 

(2)  From  this  amount,  subtract  the 
total  of  the  following  amounts: 

(i)  Amounts  the  agency  spent  in  the 
preceding  school  year  from  funds 
awarded  under  Part  B  of  the  Act  and 
Titles  I  and  vn  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  and 

(ii)  Amounts  from  other  sources  which 
the  agency  spent  in  the  preceding  school 
year  for: 

(A)  Programs  for  handicapped  chil¬ 
dren, 

(B)  Programs  to  meet  the  special  ed¬ 
ucational  needs  of  educationally  de¬ 
prived  children,  and 

(C)  Programs  of  bilingual  education 
for  children  with  limited  English  speak¬ 
ing  ability. 

(3)  Divide  the  result  under  paragraph 

(d)  (2)  of  this  section  by  the  average 
number  of  students  enrolled  in  the 
agency  in  the  preceding  school  year: 

(i)  In  its  elementary  schools,  if  the 
handicapped  child  is  an  elementary 
school  student,  or 

(ii)  In  its  secondary  schools,  if  the 
handicapped  child  is  a  secondary  school 
student. 

(d)  The  cost  of  regular  education  un¬ 
der  a  consolidated  application  of  two  or 
more  local  educational  agencies  is  the 
average  of  the  combined  cost  of  regular 
education  in  those  agencies  for  elemen¬ 
tary  or  secondary  school  students,  as  the 
case  may  be. 

(e)  Neither  a  State  educational  agen¬ 
cy  or  a  local  educational  agency  may  use 
fimds  provided  under  Part  B  of  the  Act 
to  pay  for  all  of  the  special  education  and 
relate  services  given  to  a  handicapped 
chUd. 

(20  U.S.C.  1401(20) :  1414(a)  (1) .) 

§  121a.83  Consolidated  appliration»^. 

I 

(a)  Voluntary,  applications.  Local  edu¬ 
cational  agencies  may  submit  a  consoli¬ 


dated  application  for  payments  under 
Part  B  of  the  Act. 

(b)  Required  applications.  A  State 
educational  agency  may  require  local 
educational  agencies  to  submit  a  consoli¬ 
dated  application  for  payments  under 
Part  B  of  the  Act  if  the  State  educational 
agency  determines  that  an  individual  ap¬ 
plication  submitted  by  a  local  education¬ 
al  agency  will  be  disapproved  because: 

(1)  The  agency’s  entitlement  is  less 
thEin  the  $7,500  minimum  r^uired  by 
section  611(c)  (4)  (A)  (i)  of  the  Act,  or 

(2)  The  agency  is  unable  to  establish 
and  maintain  programs  of  sufficient  size 
and  scope  to  effectively  meet  the  educa¬ 
tional  needs  of  handicapiied  children. 

(c)  Size  and  scope  of  program.  The 
State  educational  agency  shall  establish 
standards  and  procedures  for  determina¬ 
tions  under  paragraph  (b)(2)  of  this 
section. 

(20  U.S.C.  1414(c)  (1).) 

§  121a.84  Payments  under  eonsoluluted 
applications. 

In  any  case  in  which  a  consolidated 
application  is  approved  by  the  State  edu¬ 
cational  agency,  the  payments  to  the 
participating  local  educational  agencies 
must  be  equal  to  the  sum  of  the  entitle¬ 
ments  of  the  separate  local  educational 
agencies. 

(20  U.S.C.  1414(C)  (2)  (A) .) 

§  121a. 85  State  regulation  of  consoli¬ 
dated  applications. 

(a)  The  State  educational  agency 
shall  issue  regulations  with  respect  to, 
consolidated  applications  submitted  un¬ 
der  this  part. 

(b)  The  State  educational  agency’s 
regulations  must: 

(1)  Be  consistent  with  section  612(1)- 
(7)  and  section  613(a)  of  the  Act,  and 

(2)  Provide  participating  local  educa¬ 
tional  agencies  with  joint  responsibilities 
for  implementing  programs  receiving 
payments  under  this  part. 

(20  U.S.C.  1414(c)  (2)  (B).) 

(c)  If  an  intermediate  educational  unit 
is  required  under  State  law  to  carry  out 
this  part,  the  joint  responsibilities  given 
to  local  educational  agencies  under  par¬ 
agraph  (b)  (2)  of  this  section  do  not 
apply  to  the  administration  and  dis¬ 
bursement  of  any  payments  received  by 
the  intermediate  educational  unit.  Those 
administrative  responsibilities  must  be 
carried  out  exclusively  by  the  intermedi¬ 
ate  educational  imit. 

(20  U.S.C.  1414(c)  (2)  (C).) 

§  121a.86  State  educational  agenr.v  ap¬ 
proval  ;  diisapproval. 

(a)  Approval.  A  State  educational 
agency  shall  approve  any  application 
submitted  by  a  local  educational  agency 
if  the  State  educational  agency  deter¬ 
mines  that  the  application  meets  the  re¬ 
quirements  under  §§  121a.100-121a.117. 
However,  the  State  educational  agency 
may  not  approve  any  application  until 
the  Commissioner  approves  its  anniial 
program  plan  for  the  school  year  covered 
by  the  application. 
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(b)  Disapproved.  The  State  educational 
agency  shall  dlsai^prove  an  applteation  if 
the  State  educational  agency  determines 
that  the  application  does  not  meet  a  re¬ 
quirement  imder  §S  121a.100-121a.117. 

(20U.S.C.  1414(b)(1).) 

(c)  In  carrying  out  its  fimctions  under 
this  section,  each  State  educational 
agency  shall  consider  any  decision  re¬ 
sulting  from  a  hearing  imder  S§  121a. 
400-121a.414  of  Subpart  E  which  Is  ad¬ 
verse  to  the  local  educational  agency  in¬ 
volved  in  the  decision. 

(20U.e.C.  1414(b)(3).) 

§  121a.87  Withholding. 

(a)  If  a  State  educational  agency,  af¬ 
ter  giving  reasonable  notice  and  an  op¬ 
portunity  for  a  hearing  to  a  local  educa¬ 
tional  agency,  decides  that  the  local  edu¬ 
cational  agency  in  the  administration  of 
an  application  approved  by  the  State 
educational  agency  has  failed  to  comply 
with  any  requirement  in  the  application, 
the  State  educational  agency,  after  giv¬ 
ing  notice  to  the  local  educational 
agency,  shall: 

(1)  Make  no  further  payments  to  the 
local  educational  agency  until  the  State 
educational  agency  is  satisfied  that  there 
is  no  longer  any  failure  to  comply  with 
the  requirement:  or 

(2)  Consider  its  decision  in  its  review 
of  any  application  made  by  the  local  edu- 
cati(Hial  agency  under  §  121a.86: 

(3)  Or  both. 

<b)  The  public  notice  provision  in 
9  121a.492  of  Subpart  E  applies  to  any 
local  educational  agency  receiving  any 
notice  from  a  State  educational  agency 
under  paragraph  (a)  of  this  section. 

(20  U.S,C.  1414(b)(2).) 

Local  Educational  Agency 
Applications — Contents 

§  I2la.100  (Jhild  id<‘nli(icali<m. 

Each  application  must  include  pro¬ 
cedures  which  insure  that  all  children  re¬ 
siding  within  the  Jurisdiction  of  the  lo¬ 
cal  educational  agency  who  are  handi¬ 
capped,  regardless  of  the  severity  of  their 
handicap,  and  who  are  in  need  of  special 
educatiem  and  related  services  are  iden¬ 
tified,  located,  and  evaluated,  including 
a  practical  method  of  determining  which 
children  are  currently  receiving  needed 
special  education  and  related  services 
and  which  children  are  not  currently  re¬ 
ceiving  needed  special  education  and  re¬ 
lated  services. 

(20n.8.C.  1414(s)(l)(A).) 

Comment.  The  local  educatloual  ageacy  is 
responsible  for  Insuring  that  all  handicapped 
children  within  its  Jurisdiction  are  identi¬ 
fied,  located,  and  evalauted,  including  chU- 
dren  in  all  public  and  private  agencies  and 
tastltutione  within  that  jurisdiction. 

§  121a.l01  Confidentiality  of  person¬ 
ally  identifiable  information. 

Each  application  must  Include  policies 
and  procedures  which  insure  that  the 
criteria  in  li  121a.450-12la.464  of  Sub- 
partEaremet. 

(30  IT.8.C.  1414(a)(1)(B) .) 


§  121a.i(12  Full  educatioiial  opportun¬ 
ity  goal;  timetable. 

Each  application  must:  (a)  Include  a 
goal  ot  providing  full  educational  oivor- 
timlty  to  all  handlcapp^  children,  and 

(b)  Include  a  detail^  timetable  for 
accomplishing  the  goal. 

(20  U.S.C.  1414(a)  (1)  (C)  ) 

§  121a. 103  FaeilitieK.  pcr^oimel  and 

Each  application  must  provide  a  de¬ 
scription  of  the  kind  and  number  of  fa¬ 
cilities,  personnel,  and  services  necessary 
to  meet  the  goal  in  9  121a.]02. 

(20  U.S.C.  1414(a)  (i)(E)) 

§  121a. 104  PerMiniiel  dr\«‘U>{tiu<‘iti. 

Each  application  must  Include  proce¬ 
dures  for  the  implementation  and  use  of 
the  comprehensive  system  of  personnel 
development  established  by  the  State  ed¬ 
ucational  agency  under  §  121a.40. 

(20  U.S.C.  1414(a)  (1)  (C)  (1) ) 

§  121u.l05  Priwilie^^. 

Each  fqipllcation  must  include  priori¬ 
ties  which  meet  the.  requirements  of 
§§  121a.210-121a.212. 

(20  U.S.C.  1414(a)  (l)(C)(ii>) 

§  i21a.l0(>  Parent 

Each  application  must  include  pro¬ 
cedures  to  Insure  that,  in  meeting  the 
goal  under  {  121a.l02,  the  local  educa¬ 
tional  agoicy  makes  provision  for  par¬ 
ticipation  of  and  consultation  with  par¬ 
ents  or  guardians  of  handicapped  chil¬ 
dren. 

(20  U.S.C.  1414(a)  ( 1)  (C)  (Ui)  > 

§  1 2 la. 107  Parti«-i|iation  in  re  p;nli>r  «  «l- 
ueation  programs. 

(a)  Each  application  must  include  pro¬ 
cedures  to  insure  that  to  the  maximum 
extent  practicable,  and  consistent  with 
§§  121a.440-121a.445.  of  Subpart  E.  the 
local  educational  agency  provides  spe¬ 
cial  services  to  enable  handicapped  chil¬ 
dren  to  participate  in  regular  educational 
programs. 

(b)  Each  application  must  describe : 

(1)  The  types  of  alternative  place¬ 
ments  that  are  available  for  handicapped 
children,  and 

(2)  The  number  of  handicapped  chil¬ 
dren  within  each  disability  category  who 
are  served  in  each  type  of  placement. 

(20  U.S.C.  1414(a)  (1)  (C)  (Iv) ) 

§  121a. 108  Publii*  rontrol  of  fiimiK. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educational 
agency  that  control  of  fimds  provided 
under  Part  B  of  the  Act  and  title  to 
property  acquired  with  those  funds,  is  in 
a  public  agency  for  the  uses  and  purposes 
under  this  part,  and  that  a  public  agency 
administers  the  funds  and  pre^rty. 

(20  u  se.  1414(A)  (2)  (A)  ) 

§  121a.l09  f'o»l  ami  iionMtp- 

planting. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educatkmal 
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agency  that  the  local  educational  agency 
usee  funds  provided  under  Part  B  of  the 
Act: 

(a)  Only  for  the  excess  costs  of  spe¬ 
cial  education  and  related  services  tor 
handlcamed  children,  and 

(b)  To  supplement  and,  to  the  extent 
practicable.  Increase  the  level  ot  State 
and  local  funds  expended  for  the  educa¬ 
tion  of  handicapp^  children,  and  in  no 
case  to  supplant  those  State  and  local 
funds. 

(20  U.S.C.  1414(a)  (2)  (B) ) 

Comment.  Under  statutes  such  as  Tlile  I 
of  the  Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  the  requirement  is 
to  not  “supplant”  funds  that  “would”  have 
been  expended  if  the  Federal  funds  were 
not  available.  The  requirement  under  Part  B. 
however,  is  to  not  supplant  funds  which  have 
been  “expended.”  This  use  of  the  past  tense 
suggests  that  the  funds  referred  to  are  those 
which  the  State  or  local  agency  actually 
spent  at  .some  time  before  the  use  of  the 
iWt  B  funds.  Therefore,  in  judging  compli¬ 
ance  with  this  requirement,  the  Commis¬ 
sioner  looks  to  see  if  Part  B  funds  are  used 
for  any  costs  which  were  previously,  paid 
for  with  State  or  local  funds. 

§  121a.ll0  Comparable  services. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educational 
agency  that  State  and  local  funds  are 
used  in  the  jurisdiction  of  the  local  edu¬ 
cational  agency  to  provide  services  in 
program  areas  which,  taken,  as  a  whole, 
are  at  least  comparaUe  to  services  being 
provided  in  areas  of  the  local  educa¬ 
tional  agency  which  are  not  receiving 
funds  under  this  part. 

(20  UJ5.C.  1414(a)  (2)  (C) ) 

§  121  a.  Ill  Iiifomiatioii — reports. 

Each  application  must  provide  that  Uie 
local  educational  agency  furnishes  in¬ 
formation  (which.  In  the  case  of  r^xirts 
relating  to  performance,  is  in  accordmire 
with  specific  performance  criteria  devel¬ 
oped  by  the  local  educational  agency  and 
related  to  program  objectives)  as  may  be 
necessary  to  enable  the  State  educational 
agency  to  perform  its  duties  under  this 
part,  including  information  relating  to 
the  educational  achievraient  of  handi¬ 
capped  children  participating  in  the  local 
educational  agency’s  programs  for  handi¬ 
capped  children. 

(20  U.S.C.  1414(a)(3)(A)) 

§  121a. 112  Record)!. 

Each  application  must  provide  that 
the  local  educational  agency  keeps  such 
records,  and  affords  access  to  those 
records,  as  the  State  educational  agency 
may  find  necessary  to  insure  the  correct¬ 
ness  and  verification  of  the  information 
that  the  local  educatirnial  agency  fur¬ 
nishes  under  9  121a.lll. 

(20  UA.C.  1414(a)  (3)  (B) ) 

§  121a.ll3  Public  participation. 

Each  iq>pllcatlon  must: 

(a)  Include  procedures  f(Hr  making  the 
aiKillcatlon  and  all  documents  related  to 
the  awlication  available  to  parents  and 
the  g^ral  public,  and 
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(b)  Provide  that  all  evaluations  and 
reports  required  under  S  121a.lll  are 
public  information. 

(20  U.S.C.  1414(a)(4)) 

§  I21a.ll4  Indiyidiuilhted  education 
profn^am. 

Each  aiH>lication  must  include  proce¬ 
dures  to  assure  that  the  local  educational 
agency  complies  with  §S  121a.220- 
121a.226  of  Subpart  C. 

(20  U.S.C.  1414(a)(6)) 

§  121a. 115  Local  policies  coii.siKtciit  with 
statute. 

Each  iq>plication  must  provide  assur¬ 
ance  satisfactory  to  the  State  educa¬ 
tional  agency  that  all  policies  and  pro¬ 
grams  which  the  local  educational  agency 
establishes  and  administers  are  con¬ 
sistent  with  section  612(1) -(7)  and  sec¬ 
tion  613 (a)  of  the  Act. 

(30  UJ3.0.  1414(a)  (6) ) 

§  121a.ll6  Procedural  safeguards. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educational 
agency  that  the  local  educational  agency 
has  procedural  safeguards  which  meet 
the  requirem^ts  of  §S  121a.400-121a.414 
of  Subpart  E. 

(20  U.8.C.  1414(a)  (7) ) 

§  121a.ll7  Use  of  Part  B  fnnils. 

Each  ai^lication  must  describe  how 
the  local  educational  agency  will  use  the 
funds  under  Part  B  of  the  Act  during  the 
next  school  year. 

(20  U.S.C.  1414(a) )  ^ 

Application  from  Secretary  op  Interior 

§  121a.l25  Authority  to  participate; 
payments. 

(a)  The  Commissioner  is  authorized 
to  make  payments  to  the  Secretary  of 
the  Interior  according  to  the  need  for 
that  assistance  for  the  education  of 
handicapped  children  on  reservations 
serviced  by  elementary  and  secondary 
schools  operated  for  Indian  children  by 
the  £)^>artment  of  the  Interior. 

(b)  The  amoimt  of  those  payments  for 
any  fiscal  year  shall  not  exceed  one  per¬ 
cent  of  the  aggregate  amounts  available 
to  all  States  for  that  fiscal  year  under 
Part  B  of  the  Act. 

(20  UB.C.  1411(f)(1)) 

§  I21a.l26  Submission  of  annual  appli¬ 
cation;  approvaL 

In  order  to  receive  payments  imder 
this,  the  Secretary  of  Interior  shall  sub¬ 
mit  an  annual  application  which: 

(a)  Meets  the  substance  of  the  require¬ 
ments  under  section  614(a)  (l)-(7)  of 
the  Act: 

(b>  Includes  monitoring  procedures 
which  the  Secretary  of  Interior  follows  to 
insure  that  all  elementary  and  secondary 
schools  operated  by  the  Department  of 
Interior  are: 

(!)  Effective  Imi^ementing  the  pro¬ 
cedural  safeguards  under  Sulvart  E,  and 

'  (2)  Are  using  Part  B  funds  properly 
and  effectively:  and 


(c)  Includes  other  material  as  agreed 
to  by  the  Commissimier  and  the  Secre¬ 
tary  of  Interior. 

(20UJ3.C.  1411(f)) 

§  121a.l27  Public  partici{>atiun. 

The  Secretary  of  Interior  shall  provide 
for  public  participation  in  the  develop¬ 
ment  of  its  application. 

(20  U.S.C.  1411(f)) 

§  121a. 128  Use  of  Part  B  funds. 

(a)  The  Secretary  of  Interior  may  use 
five  percent  of  its  payments  in  any  fiscal 
year,  or  $200,000,  whichever  is  greater, 
for  administrative  costs  in  carrying  out 
the  provisions  of  this  Part. 

(b)  The  remainder  of  the  payments  to 
the  Secretary  of  Interior  in  any  fiscal 
year  must  be  used  in  accordance  with 
the  priorities  under  §§  121a.210-121a.2i2 
of  Subpart  C, 

(20  U.S.C.  1411(f)) 

§  121a. 129  Applicable  regulations. 

.  The  Secretary  of  Interior  shall  com¬ 
ply  with  the  substance  of  the  require¬ 
ments  imder  Subparts  C,  E,  and  F. 

(20  U.S.C.  1414(a)) 

Public  Participation 

§  121a.l.30  Public  hearings  before  adopt¬ 
ing  an  annual  program  plan. 

(a)  Prior  to  its  adoption  of  an  annual 
program  plan,  the  State  educational 

'  agency  shall: 

(1)  Make  the  plan  available  to  the  gen¬ 
eral  public, 

(2)  Hold  public  hearings,  and 

(3)  Provide  an  opportunity  for  com¬ 
ment  by  the  general  public  on  the  plan. 

(b)  Notice.  (1)  The  State  educational 
agency  shall  provide  notice  to  the  gen¬ 
eral  public  of  the  public  hearings. 

(2)  The  notice  shall  be  in  sufficient  de¬ 
tail  to  inform  the  public  about: 

(1)  The  purpose  and  scope  of  the  an¬ 
nual  program  plan  and  its  ration  to 
Part  B  of  the  Education  of  the  Handi¬ 
capped  Act, 

(ii>  Ttie  ai'ailability  of  the  annual  pro¬ 
gram  plan, 

(ill)  The  date,  time,  and  location  of 
each  public  hearing,  and 

(iv)  The  procedures  for  submitting 
written  comments  about  the  plan. 

(2)  The  notice  must  be  published  or 
announced  in  newspapers  or  other  media, 
or  both,  with  circulation  adequate  to 
notify  the  general  public  about  the  hear¬ 
ings,  enough  in  advance  of  the  date  of 
the  public  hearings  to  afford  interested 
parties  throughout  the  State  a  reason¬ 
able  opportunity  to  participate. 

(c)  Each  State  educational  agency 
shall  conduct  the  public  hearings  at 
times  and  places  that  afford  Interested 
parties  throughout  the  State  a  reason¬ 
able  opportunity  to  participate. 

(20  US.C.  1412(7)  (B)) 

§  121a.l31  Review  of  public  commemts 
before  adopting  plan. 

Beforg  adopting  its  annual  program, 
plan,  the  State  educational  agency  shall: 


<a)  Review  and  consider  all  public 
comments,  and  ' 

(b)  Make  any  necessary  modificatiems  ^ 
in  the  plan. 

(20  U.S.C.  1412(7)  (B)) 

§  121a. 132  Publication  and  availability 
of  approved  plan. 

After  the  Commissioner  approves  an 
annual  program  plan,  the  State  educa¬ 
tional  agency  shall  give  notice  in  news¬ 
papers  or  other  media,  or  both,  that  the 
plan  is  approved.  Ihe  notice  must  name 
places  throughout  the  State  where  the 
plan  is  available  for  access  by  any  in¬ 
terested  person. 

(20  U.S.C.  1412(7)  (B)) 

Comment.  A  State  educational  agency  may 
elect  to  send  a  copy  of  its  proposed  annual 
program  plan  to  the  Commissioner  for  tech¬ 
nical  assistance  purposes  at  the  same  time 
that  the  plan  is  being  made  available  for 
public  comment.  However,  funds  cannot  be 
obligated  by  a  State  before  the  date  on  which 
its  (Uncial  adopted  plan  la  received  in  sub¬ 
stantially  approvable  form  by  the  Federal 
Government.  (See  46  CFB  lOOb.35.) 

Example:  A  State  educational  agency’s 
proposed  plan  for  school  year  1977-1978  Is 
received  by  the  Bureau  Education  for  the 
Handicapped  on  Jime  1,  1977.  Its  official  plan 
is  received  on  August  1.  When  BEH  approves 
the  plan  (e.g.  Septembw  1),  the  State  edu¬ 
cational  agency  wUl  receive  a  grant  award 
document  which  will  show  August  1,  1977  as 
the  earliest  date  of  obligation  under  the 
1977-1978  plan. 

Subpart  C — Services 
General 

§  121a.2()0  Timeliness  for  free  appro¬ 
priate  public  eduf^ation. 

(a)  General.  Each  State  shall  Insure 
that  free  appropriate  public  education  is 
available  to  all  handicapped  children 
ages  three  through  eightron  within  the 
State  not  later  than  September  1,  1978, 
and  to  all  handicapped  children  ages 
three  through  twenty-one  within  the 
State  not  later  than  Septemb^  1,  1980. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  a  State  with  respect  to 
handicapped  children  ages  three,  four, 
five,  eighteen,  nineteen,  twenty,  or 
twenty-one,  if  the  application  of  ttie  re¬ 
quirement  would  be  inconsistent  with 
State  law  or  practice,  or  the  order  of  any 
court,  respecting  public  education  within 
those  age  groups  in  the  State. 

(c)  As  used  in  paragraph  (b)  of  this 
section,  the  term  “practice”  means  that 
the  State: 

(1)  Does  not  in  fact  make  public  edu¬ 
cation  available  to  all  non-handlcapped 
children  in  one  or  more  of  tiiose  age 
groups,  and 

(2)  Does  not  in  fact  msdie  pubUc  edu¬ 
cation  available  to  a  majmity  of  handi¬ 
capped  children  In  the  age  groups  to 
which  paragraph  (c)(1)  (rf  this  section 
applies. 

(20  HB.C.  1412  (2)  (B) ;  Sail.  Bept.  No.  94- 
168,  p.  19  (1975)) 

§  121a.201  Free  appropriate  public  edu¬ 
cation— methods  and  eoets. 

(a)  Each  State  may  um  whatever 
placement  alternatives  and  methods  of 
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providing  services  to  handicapped  chil¬ 
dren  which  are  necessary  to  carry  out 
the  requirement  In  $  121a^00  of  this 
subpart,  subject  to  the  requirements  In 
§§  121a.440-121a.445  of  Subpart  B. 

(b)  If  placement  in  a  public  or  private 
residential  program  is  necessary  to  pro¬ 
vide  free  appropriate  public  education  to 
a  handicapped  child,  the  cost  of  the  pro¬ 
gram,  including  room  and  board,  must 
be  at  no  cost  to  the  parents  of  that  child. 

(c)  In  carrying  out  this  section,  each 
State: 

(1)  Shall  determine  the  methods  and 
source  of  payment,  and  ' 

(2)  May  use  whatever  State,  local. 
Federal,  and  private  sources  of  support 
are  available  in  the  State. 

<20  U.S.C.  1402(18);  1412(2)  (8)) 

§  121a.202  Full  educational  opportun¬ 
ity  goal. 

(a)  Program  options.  In  meeting  the 
full  educational  opportunity  goal  under 
§S  121a.23  and  121a.l02  of  Subpart  B, 
each  State  and  local  educational  agency 
Shan  take  steps  to  Insure  that  handi¬ 
capped  children  have  available  to  them 
the  variety  of  programs  and  services 
available  to  ncmhandicapped  children, 
including  art,  music,  industrial  arts, 
home  econtmiics  and  vocational  educa¬ 
tion. 

(b)  Non-academic  services.  U)  Each 
State  and  local  educational  agency  shall 
provide  non-academic  and  extracurric- 
rdar  services  and  activities  in  such  man¬ 
ner  as  is  necessary  to  afford  handicapped 
children  an  equal  opportunity  for  par¬ 
ticipation  in  those  services  and  activities. 

<2)  Non-academic  and  extracmric- 
ular  services  and  activities  include  ath¬ 
letics,  healGi  services,  recreational  ae- 
tfVliSM,  special  interest  groups  or  clubs 
sponsored  by  the  State  or  local  educa¬ 
tional  agency,  referrals  to  agencies  which 
provide  assistance  to  handicapped  per¬ 
sons,  and  employment  of  students,  in¬ 
cluding  both  employment  by  the  State  or 
local  educational  agency  and  assistance 
in  making  outside  employment  available. 
(20  UJ8.C.  1412(2)  (A) ;  1414(a)  (1)  (C) ) 

Comment.  The  terms  "full  educational  im¬ 
portunity  goal"  and  "free  appropriate  public 
education”  are  distinguished  in  this  regula¬ 
tion  as  fcdlows.  “Pull  educational  impor¬ 
tunity  goal”  is  an  aU  encompassing  term, 
which:  (a)  Covers  ail  handicapped  children, 
ages  birth  through  twenty-one,  (b)  includes 
a  basic  planning  dimension,  including  mak¬ 
ing  projections  of  the  estimated  numbers  of 
handlcimpod  children,  and  (c)  does  not  in¬ 
clude  specific  statutory  timelines  for  service, 
but  rather,  requires  each  State  to  set  its  own 
timetable.  The  term  "goal"  impltes  an  Intent 
or  direction  to  follow  and  is  future-oriented. 
Bcksed  on  these  characteristics,  a  State  could 
be  totally  committed  to  Implementing  this 
provision,  and  could  be  in  compliance  with 
the  Act,  but  may  never  fully  achieve  its  goal 
in  the  absolute  sense.  On  the  other  hand, 
"free  appropriate  public  education"  refers 
to  a  part  of  the  goal  of  providing  full  educa¬ 
tional  cmportunlty  to  all  handicimpod  chil¬ 
dren,  but  it  is  more  narrow  in  scope  and 
specific  in  purpose.  This  latter  provision:  (a) 
focuses  on  handlcimpofi  children  within  spe- 
eiflc  age  nmges,  and  (b)  includes  the  time- 
nnee  required  by  statute. 


§  121a.203  Physical  education. 

(a)  Physical  education  must  be  made 
available  to  every  handicapped  child  re¬ 
ceiving  a  free  appropriate  public  educa¬ 
tion. 

(b)  Each  handicapped  child  must  be 
afforded  the  opportunity  to  participate 
in  the  regular  physical  education  pro¬ 
gram  available  to  non-handicapped  chil¬ 
dren,  unless: 

(1)  The  child  is  enrolled  full  time  in 
a  separate  facility,* 

(2)  The  child  needs  specially  designed 
physical  education,  as  prescribed  in  the 
child’s  individualized  education  pro¬ 
gram; 

(3)  The  parents  and  the  public  edu¬ 
cational  agency  agree  that  the  child 
.should  not  participate  in  the  regular  pro¬ 
gram. 

(d)  If  specially  designed  physical  edu¬ 
cation  are  prescribed  in  a  child’s  indi¬ 
vidualized  education  program,  the  public 
agency  responsible  for  the  education  of 
that  child  shall  provide  the  services  di¬ 
rectly,  or  make  arrangements  for  it  to  be 
provided  through  other  public  or  private 
programs. 

(e)  The  public  agency  re.sponsible  for 
the  education  of  a  handlcapp^  child  en¬ 
rolled  who  is  full  time  in  a  separate  fa — 
cility,  or  who  is  not  able  to  participate 
in  the  regular  physical  education  pro¬ 
gram,  shall  take  steps  to  Insure  that 
physical  education  provided  to  that  child 
is  comparable  to  services  provided  to 
non-handicapped  children. 

(20U.S.C.  1402  (16)) 

§  121a.204  Incidental  u^e  of  property. 

Property  may  be  used  for  purposes 
other  than  those  provided  in  Part  B  of 
the  Act  only  for  related  educational  pur¬ 
poses  on  public  premises,  and  only  as 
long  as  that  use  does  not  interfere  with 
the  use  of  the  property  in  a  progrmn  car¬ 
ried  out  under  Part  B  of  the  Act. 
(20U.S.C.  1413(a)(1)) 

Priorities  in  the  Use  of  Part  B  Funds 

§  l2la.210  Definition*  of  **fint  priority 
children”  and  ‘‘second  priority  chil¬ 
dren.” 

For  the  purposes  of  §§  121a.211 — 
121a.214,  the  term: 

(a)  “First  priority  children”  means 
handicapped  children  who  are  not  re¬ 
ceiving  any  education;  and 

(b)  "Second  priority  children”  means 
handicapped  children,  within  each  dis¬ 
ability,  with  the  most  severe  handicaps 
who  are  receiving  some  but  not  all  of  the 
special  educatitm  and  related  services 
specified  in  the  individualized  educatiem 
prt^rams  of  those  children. 

(20  U.S.C.  1412(2)  CB).) 

§  121a.211  PricH’ities. 

Except  for  funds  which  the  State  uses 
for  administration  under  §  121a.500  of 
Subpart  F,  each  State  and  local  educa¬ 
tional  agency  shall  use  funds  provided 
under  Part  B  of  the  Act  in  the  following 
order  of  priorities: 

(a)  To  provide  free  appr(H>flate  public 
education  to  first  priority  children.  In¬ 


cluding  the  identification,  location,  and 
evaluation  of  first  priority  children. 

(b)  To  provide  free  appropriate  public 
education  to  second  priority  children. 

(c)  To  meet  the  other  requirements  in 
this  part. 

(20  U.S.C.  1411  tb)  (1)  (B).  (b)  »2)  »B).  (c)  <1  > 
(B).  (C)(2)  (A)  (11).) 

§  ]21a.2]2  FirsI  priority — apr  proop*, 
covered. 

The  priority  hi  §  121a.211(a)  of  this 
subpart  applies  to  handicapped  children 
in  the  age  groups  for  which  the  State 
must  make  available  free  appropriate 
public  education  under  §  121a.200  of  thi.^ 
subpart. 

(20U.S.C.  1411  (b)(1)(B),  (b)(2)(B).  (c)tll 
(B),  (c)(2)  (A)  (11);  1412(2)  (B)) 

§  121a.213  .Services  to  other  children. 

If  a  State  or  local  educational  agency 
has  fully  met  the  priority  under  S  121a.- 
211(a),  that  agency  may  use  funds  pro¬ 
vided  under  Part  B  of  the  Act: 

(a)  To  provide  a  free  aiHiroprlate  pub¬ 
lic  education  to  first  priority  children  in 
the  age  groups  not  covered  under  S  121a.- 
200(a)  in  that  State;  or 

(b)  To  meet  the  priority  in  S  121a. 21 1 
<b) ;  or 

(c)  Both. 

(20U.S.C.  1411  (b)(1)(B).  (b)i2)(B).  (c)(H 
(B),  (c)(2)  (  A)  (11).) 

§  121a.214  Application  of  local  cilura- 
tional  agency  to  unc  fnnds  for  the 
second  priority. 

A  local  educational  agency  may  u.se 
funds  provided  under  Part  B  of  the  Act 
for  the  priority  in  g  121a.211<b)  if  it  pro¬ 
vides  assurance  satisfactory  to  the  State 
educational  agency  in  Its  application  (or 
an  amendment  to  its  applicaClon) ; 

(a)  That  all  first  priority  children 
have  a  free  appropriate  public  education 
available  to  them; 

(b)  That  the  loeal  educaticmal  agency 
has  a  system  for  the  identification,  loca- 
ti(m,  and  evaluation  of  handicapped 
children,  as  described  in  its  s^lication, 
and 

(c)  That  whenever  a  first  priority 
child  is  identified,  located,  and  evaluated, 
the  local  educatl<mal  agency  makes 
available  a  free  appropriate  public  edu¬ 
cation  to  the  child. 

(20  UB.C.  1411  (b)(1)(B),  (e)(1)(B);  14)4 
(a)(1)  (0(11).) 

Individualized  Education  Programs 
§  121a.220  Scope. 

Each  State  and  local  educational 
agency  shall  Insure  that  an  individual¬ 
ized  education  program  is  provided  for 
each  handicapped  child  who  is  receiving 
or  will  receive  special  education,  r^ard- 
less  of  what  institution  or  agency  pro¬ 
vides  or  will  provide  special  education  to 
the  child. 

(20n.S.C.  1401(18);  1412(2)  (B);  1414(s)(5), 
(a)  (6).) 

§  121a.221  Stale  educational  agency  re¬ 
sponsibility. 

(a)  The  State  educational  agency  shall 
Insure  that  each  local  educatlona]  agency 
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establishes  and  implements  an  Individ¬ 
ualized  education  program  for  each 
liandicapped  child. 

(b>  The  State  educational  agency 
shall  require  each  public  agency  which 
provides  special  education  or  related 
services  to  a  handicapped  child  to  estab¬ 
lish  policies  and  procedures  for  develop¬ 
ing.  implementing,  reviewing,  maintain¬ 
ing,  and  evaluating  an  individualized 
education  program  for  that  child. 

(20  U.S.C.  1412(41.  (6»  ) 

§  12la.222  liOral  ro- 

.>puii!«ibilily. 

ia)  Each  local  educational  agency 
shall  develop,  or  revise,  whichever  is  ap¬ 
propriate,  an  individualized  education 
program  for  every  handicapped  child  at 
the  beginning  of  the  scluMl  year,  and 
review'  and  if  appropriate  revise  its  pro- 
v'isi(ms  periodically,  but  not  less  than 
annually. 

(b)  Each  local  educational  agency  is 
responsible  for  initiating  and  conducting 
meetings  for  developing,  reviewring,  and 
revising  a  child’s  individualized  educa¬ 
tion  program. 

(c>  For  a  handican>ed  child  who  is 
receiving  special  educatlcm,  a  meeting 
must  be  held  early  enough  so  that  the 
individualized  education  program  is 
developed  (or  revised,  as  appropriate)  by 
the  beginning  of  the  next  school  year. 

(d)  For  a  handicapped  child  wiio  Ls 
not  receiving  special  education,  a  meet¬ 
ing  must  be  held  writhin  thirty  days  of  a 
determination  that  the  child  is  handi¬ 
capped,  or  that  the  child  wrin  receive 
special  educaU(m. 

(20  U.S.C.  1414(a)(5)  .) 

Comment.  The  Conference  re[>ort  for  Pub¬ 
lic  Law  94-142  states: 

'The  conference  substitute  eUso  requires 
each  local  educational  agency  to  provide  as¬ 
surances  that  It  wUl  eetabliflli,  or  revise, 
whichever  is  appropriate,  an  Indlvldualteed 
education  program  for  each  handicapped 
child  at  the  beginning  of  each  school  year 
and  wiU  then  review  and.  if  iq>propriate  re¬ 
vise.  the  provisions  of  such  program  periodi¬ 
cally,  hut  not  less  than  annually.  In  the 
Initial  year  of  a  handicapped  child’s  partici¬ 
pation  in  a  program  of  free  apprc^rlate  pub¬ 
lic  education  the  Individualized  education 
program  shall  be  established  at  the  beglnnlns 
of  the  sc^iool  year  and  reviewed  at  least  once 
during  that  year.  Thereafter,  the  Conferees 
intend  that  this  provision  requires  at  least 
one  anniud  review  of  the  child's  Individual¬ 
ized  education  progranu 

(H.  Kept.  No.  94-664,  P.  39  (1975)  ) 

§  I21a.223  Participants  in  meetings. 

Hie  local  educational  agency  shall  in¬ 
sure  that  each  meeting  includes  the  fol¬ 
iowring  pcuticipante; 

(a)  A  representative  of  the  local  edu¬ 
cational  agency,  other  than  the  child’s 
teachers,  who  is  qualified  to  provide,  or 
supervise  the  provision  (rf,  special 
education. 

(b)  Hie  child’s  teacher  or  teachers, 
special  or  regular,  or  both,  who  have  a 
direct  responsibility  for  Imptonenting 
the  child’s  individualized  education  pro¬ 
gram. 

(c)  One  or  bodi  of  ttie  child’s  parents, 
subject  to  fllla.825. 


(d>  Where  apiM’opriate,  the  child. 

(e)  Other  Individuals,  at  the  discretion 
of  the  parent  or  agency. 

(20  U.S.C.  1414(a)(5).) 

§  121a.224  Pareiil  parlit-ipaliuti. 

(a)  Each  local  educaticmal  agency 
shall  take  steps  to  insure  that  one  or 
both  of  the  parents  of  the  handicapped 
child  are  present  at  each  meeting  or  are 
afforded  the  opportunity  to  participate, 
including  scheduling  the  meeting  at  a 
mutally  agreed  on  time  and  place. 

(b)  If  neither  parent  can  attend,  the 
local  eduactional  agency  shall  use  other 
methods  to  insure  parent  participation, 
including  individual  or  conference  tele¬ 
phone  calls. 

(c)  A  meeting  may  be  conducted  writh- 
out  a  parent  in  attendance  if  the  local 
educational  agency  is  unable  to  convince 
the  parents  that  they  should  attend.  In 
this  case  the  local  educational  agency 
must  have  a  record  of  its  attempts  to 
arrange  a  mutually  agreed  on  time  and 
place,  such  as; 

(1)  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  calls. 

(2)  Copies  of  correspondence  sent  to 
the  parents  and  any  responses  received, 
and 

(3)  Detailed  records  of  visits  made  to 
the  parent's  home  or  place  of  employ¬ 
ment  and  the  results  of  those  visits. 

(d)  The  local  educational  agency  shall 
take  whatever  action  is  necessary  to  in¬ 
sure  that  the  parent  understands  the 
proceedings  at  a  meeting,  including  ar¬ 
ranging  for  an  interpreter  for  parents 
who  are  deaf  or  whose  native  language  is 
other  than  English. 

(20  lf.s  e.  1414(a)  (5)  . I 

§  ]2la.225  Cnntent  of  iii<livi«iuali/.<tl 
rduvatiun  program. 

The  individualized  education  program 
for  each  child  must  include : 

(a)  A  statement  of  the  child’s  present 
levels  of  educational  performance,  in¬ 
cluding  academic  achievement,  social 
adaptation,  prevocational  and  vocational 
skills,  psychomotor  skills,  and  self-help 
skills. 

(b)  A  statement  of  annual  goals  which 
describes  the  educational  performance 
to  be  achieved  by  the  end  of  the  school 
year  under  the  child’s  individualized 
educatl(Ki  program; 

(c)  A  statement  of  short  term  in¬ 
structional  objectives,  which  must  be 
measurable  Intermediate  steps  between 
the  present  level  of  educaticmal  perform¬ 
ance  and  the  annual  goals ; 

(d)  A  statement  of  specific  educaticmal 
services  needed  by  the  child,  (determined 
without  regard  to  the  availability  of 
those  services)  including  a  description 
of: 

(1)  All  special  education  and  related 
services  which  are  needed  to  meet  the) 
unique  needs  of  the  child,  including  the 
type  of  physical  education  program  in 
which  the  child  will  partlcU)ate.  and 

(2)  Any  special  lnstructi(xial  media 
and  materials  which  are  needed ; 


(e>  The  date  when  those  servioee  wlO 
begin  and  length  of  time  the  servioee 
will  be  given; 

(f>  A  description  of  the  extent  to 
which  the  child  will  participate  In  reg¬ 
ular  education  programs; 

(g)  A  justification  for  the  type  of  edu¬ 
cational  placement  which  the  child  wUl 
have; 

(h)  A  list  of  the  individuals  wrho  are 
responsible  for  implementation  of  the 
individualized  education  program;  and 

(i)  Objective  criteria,  evaluation  pro¬ 
cedures.  and  schedules  for  determining, 
on  at  least  an  annual  basis,  whether  the 
short  term  instructional  objectives  are 
being  achieved. 

(20  U.S.C.  1414  (a)  (5).) 

§  I2lii.226  Private  school  plMt'ciiieiits. 

(a)  ’The  State  educational  agency 
shall  insure  that  an  individualized  edu¬ 
cation  program  is  developed,  main¬ 
tained,  and  evaluated  for  each  child 
placed  in  a  private  school  by  the  State 
educational  agency  or  a  local  educa¬ 
tional  agency. 

(b>  The  agency  which  lUaces  or  refers 
a  child  shall  insure  that  provision  is 
made  for  a  representative  from  the  im*!- 
vate  school  (which  may  be  the  child’s 
teacher)  to  participate  in  each  meeting. 
If  the  private  school  representative  can¬ 
not  attend  a  meeting,  the  agency  shall 
use  other  methods  to  insure  Mrticipa- 
tion  by  the  private  school.  Including  In¬ 
dividual  or  conference  telephone  calls. 

(20  U.S.C.  1413(2)  (4)  (B).) 

Direct  Service  by  the  State 
Educational  Agency 

§  I21a.240  Use  of  local  educational 
agency  allocation  for  direct  scrvieca. 

(a)  A  State  educational  agency  shall 
use  the  payments  which  would  have  been 
available  to  a  local  educational  agency 
and  provide  special  education  and  re¬ 
lated  services  directly  to  handicapped 
children  residing  in  the  area  served  by 
the  local  educational  agency.  If  the  State 
educational  agency  determines  that  the 
local  educational  agency: 

(D  Is  unable  or  tmwilling  to  estab¬ 
lish  and  maintain  programs  of  free  £u>- 
propriate  public  educatiem; 

(2)  Is  imable  or  unwilling  to  be  con¬ 
solidated  with  other  local  educational 
agencies  in  order  to  establish  and  main¬ 
tain  those  programs:  or 

(3)  Has  one  or  more  handicapped 
children  who  can  best  be  served  by  a 
regional  or  State  center  designed  to  meet 
the  needs  of  those  children. 

(20  U.S.C.  1414(d).) 

(b)  A  State  educational  agency  may 
not  distribute  funds  to  a  local  educa¬ 
tional  agency,  and  shall  use  those  funds 
to  insure  the  provision  of  a  free  aM>ro- 
priate  public  education  to  handicapped 
children  residing  In  the  area  served  by 
the  local  educational  agency,  In  any 
fiscal  year.  If: 

(1)  The  locid  educational  agency  Is 
entitled  to  less  than  $7500  for  that  fiscal 
year,  or 
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(2)  The  local  educational  agency  does 
not  submit  an  application  that  meets  the 
requirements  of  i§  121a.100-121a.117  of 
Subpart  B. 

(20  U.S.C.  1411(c)  (4).) 

§  121a.241  Nature  and  location  of  serv¬ 
ices. 

The  State  educational  agency  may  pro¬ 
vide  special  education  and  related  serv¬ 
ices  under  S  121a.240(a)  in  such  manner, 
and  at  such  locations  as  it  considers  ap¬ 
propriate.  TTie  manner  in  which  the  edu¬ 
cation  and  services  are  provided  must  be 
consistent  with  the  requirements  of  this 
part,  but  §§  121a.440-121a.445  of  Subpart 
E  do  not  £q>ply. 

(20  U.S.C.  1414(d).) 

§  ]21a.250  Use  of  Slate  educational 
agency  allocation  for  direct  and  sup¬ 
port  services. 

(a)  The  State  shall  use  the  remainder 
of  its  allocation  under  §  121a.600  of 
Subpart  O  above  the  amount  used  for 
administration  imder  9  121a.500  of  Sub¬ 
part  P,  to  provide  support  services  and 
direct  services  in  accordance  with  the 
priorities  under  §$  121a.210-121a.214. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section: 

(1)  “Direct  services”  means  services 
provided  directly  to  a  handicapped  child 
by  the  State  or  by  contract. 

(20  U.S.C.  1411(b)(2);  1411(c)(2).) 

(2)  “Support  services”  includes  imple¬ 
menting  the  comprehensive  system  of 
personnel  develc^ment  under  §§  121a.- 
260-121a.268  recruitment  and  training 
of  hearing  officers  and  surrogate  parents, 
and  public  information  activities  rdatirig 
to  a  free  appropriate  public  education  for 
handicapped  children. 

(c)  The  requirement  in  section  613 

(a)  (9)  of  the  Act,  which  relates  to  com¬ 
mingling.  supplementing,  and  supplant¬ 
ing  with  Federal  fimds,  does  not  apply  to 
fimds  that  the  State  uses  unde.*  para¬ 
graph  (a)  of  this  section. 

(20  U.S.C.  1411(c)(3).) 

§  121a.251  State  matching.  / 

Beginning  in  the  period  July  1,  1978- 
June  30,  1979,  and  for  each  following 
year,  the  fimds  that  a  State  uses  under 
S  121a.250  must  be  matched  tm  a  pro¬ 
gram  basis  by  the  State  fnxn  funds  other 
than  Federal  funds.  This  requirement 
does  not  apply  to  funds  that  the  State 
uses  under  §  121a.240(b). 

(20  U.S.C.  1411(C)(2)(B).  (c)(4)(B).) 

Comprehensive  System  of  Personnel 
Development 

§  121a.2660  Scope  of  system. 

Each  aimual  program  plan  must  in¬ 
clude  a  descriptimi  of  programs  and  pro¬ 
cedures  for  the  develoiHnent  and  imple¬ 
mentation  of  a  comprehensive  system  of 
personnel  develoiHnent  which  Includes: 

(a)  The  inservice  training  of  general 
and  special  educational  instructional  and 
support  personnd; 

(b>  Detailed  procedures  to  insure  that 
aU  penotiDid  neceasary  to  cany  out  the 
pvvpoBes  of  the  Act  are  appropriately  and 
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adequately  prepared  and  trained,  and 
that  activities  sufficimt  to  carry  out  this 
personnel  development  idan  are  sched¬ 
uled;  and 

(c)  Effective  procedures  for  acquiring 
and  disseminating  to  teachers  and  ad¬ 
ministrators  of  programs  for  handi¬ 
capped  children  significant  information 
derived  from  educational  research,  dem¬ 
onstration,  and  similar  projects,  and 
for  adc8>ting,  where  appropriate,  promis¬ 
ing  educational  practices  and  materials 
devek^ied  throu^  those  projects. 

(20  U.S.C.  1413(a)  (3).) 

§  121a.261  Definition  of  “appropriately 
and  adequately  prepared  and 
trained.” 

As  used  in  §§  121a.260-121a.268,  “ap¬ 
propriately  and  adequately  prepared  and 
trained”  means  that  the  Stnte  has  com¬ 
pleted  the  following  steps: 

(a)  Certification  of  all  special  educa¬ 
tion  instructional  personnel  who  qualify 
under  State  standards. 

(b)  Temporary  certification,  where  al¬ 
lowable  under  State  standards,  of  those 
personnel  who  do  not  qualify  for  cer¬ 
tification. 

(c)  Certification,  under  State  stand¬ 
ards,  of  all  regular  education  personnel 
who  serve  handicapped  children,  and 
participation  by  those  personnel  in  in- 
service  education  programs  designed  to 
develop  skills,  attitudes,  and  the  acquisi¬ 
tion  of  information  specific  to  the  needs 
of  handicapped  children. 

(d)  State  certification,  registration,  or 
licensing  of  all  support  personnel  who 
provide  direct  services  to  handicapped 
children.  Including  therapeutic  recrea¬ 
tion  personnel,  occupational  therapists, 
itinerant  resource  personnel,  physical 
therapists,  diagnosticians,  psychologists, 
counselors,  and  aides. 

(e)  Ongoing  participation  by  all  of  the 
persimnel  named  in  paragraphs  (a) -(d) 
of  this  section  in  training  activities,  based 
on  the  State’s  needs  assessment  under 
§  121a.263(b)(l),  to  update  their  skills 
and  attitudes  as  necessary  to  educate 
handicapped  children  and  to  acquire  in¬ 
formation  regarding  new  instructional 
practices  and  procedures. 

(20  U.S.C.  1413(a)  (3).) 

§  121a.262  Participation  of  other  agen¬ 
cies  and  institutions. 

(a)  The  State  educational  agency  must 
-Insure  that  all  public  and  private  Insti¬ 
tutions  of  higher  education,  and  other 
agencies  and  organizations  (including 
parent  and  other  advocacy  organiza¬ 
tions)  in  the  State  which  have  an  inter¬ 
est  in  the- preparation  of  personnel  for 
the  education  of  handicapped  childr^, 
have  an  opportunity  to  participate  fully 
in  the  development,  review,  and  annual 
updating  of  the  comprehensive  system  (ff 
personnel  development. 

(b)  The  annual  program  plan  must  de¬ 
scribe  the  nature  and  extent  of  participa¬ 
tion  under  paragraph  (a)  of  this  section 
and  must  describe  responsibilities  of  the 
State  educational  agency,  local  educa¬ 
tional  agencies,  public  and  private  insti¬ 
tutions  of  higher  education,  and  other 
agencies: 
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(1)  With  respect  to  the  comprehensive 
system  as  a  whole,  and 

(2)  With  respect  to  the  perstxmel  de¬ 
velopment  plan  under  §  121a.264. 

(20  U.S.C.  1412(7) (A):  1413(a)(3).) 

§  121a. 263  Inservice  training. 

(a)  As  used  in  this  section,  “inservice 
training”  means  any  training  other 
than  that  received  by  an  individual  in 
a  full-time  program  which  leads  to  a 
degree. 

(b)  Each  annual  program  plan  must 
provide  that  the  State  educational 
agency: 

(1)  Conducts  an  annual  needs  assess¬ 
ment  to  determine  if  a  sufficient  num¬ 
ber  of  adequately  and  appropriately  pre¬ 
pared  and  trained  personnel  are  avail¬ 
able  in  the  State;  and 

(2)  Initiates  innovative  and  experi¬ 
mental  inservice  personnel  development 
programs  based  on  the  assessed  needs  of 
State- wide  significance  related  to  the  im¬ 
plementation  of  the  Act. 

(c)  Each  annual  program  plan  must 
include  the  results  of  the  needs  assess¬ 
ment  under  paragraph  (b)(1)  of  this 
section,  broken  out  by  need  for  new  per¬ 
sonnel  and  need  for  retrained  personnel. 

(d)  The  State  educational  agency  may 
enter  into  contracts  with  institutions  of 
higher  education  or  other  agencies,  in¬ 
stitutions,  or  organizations  (which  may 
include  parent  or  other  advocacy  organi¬ 
zations),  to  carry  out  experimental  or 
innovative  personnel  development  pro¬ 
grams,  development  or  modification  of 
instructional  materials,  and  dissemina¬ 
tion  of  signifioant  information  derived 
from  educational  research  and  demon¬ 
stration  projeets. 

(e)  Each  annual  program  plan  must 
provide  that  the  State  educational 
agency  inswes  that  ongoing  inservice 
training  progKuns  are  available  to  all 
personnel  who  are  engaged  in  the  educa¬ 
tion  of  handicapped  children,  and  that 
these  programs  include: 

(1)  The  use  of  incentives  which  insure 
participaticKQ  by  teachers  (such  as  re¬ 
leased  time,  payment  for  participation, 
opti(His  for  academic  credit,  salary  step 
credit,  certification  renewal,  or  updating 
professitHial  skills) ; 

(2)  The  involvement  of  local  staff;  and 

(3)  The  use  of  innovative  practices 
which  have  beai  found  to  be  effective. 

(f)  Each  annual  program  plan  must: 

(1)  Describe  the  process  used  in  deto-- 
minlng  the  inservice  training  needs  of 
personnel  engaged  in  the  education  of 
handicapped  children; 

(2)  Identify  the  areas  in  which  train¬ 
ing  is  needed  (such  as  individualized  ed¬ 
ucation  programs,  non-discriminatory 
testing,  least  restrictive  environments, 
procedural  safeguards,  and  use  of  parent 
surrogates  in  due  process  hearings)  ; 

(3)  Specify:  (i)  The  groups  requiring 
training  (such  as  special  teai^ers,  regu¬ 
lar  teachers,  administrators,  psychc^- 
glsts,  speech  pathologists,  audlidoglsts. 
physical  education  teachers,  thenqjeutic 
recreation  specialists,  physical  thera¬ 
pists,  occupational  theraptets,  medical 
personnel,  parents,  veduntem,  hear^ 
officers  and  parmt  surrogates),  and 
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(ii)  Tlie  estimated  number  in  each 
group; 

(4)  Describe  the  content  and  natiire 
of  training  for  each  area  imder  para- 
grat^  (f )  (2)  of  this  section; 

(5)  Describe  how  the  training  will  be 
provided  in  terms  of  (i)  geographical 
scope  (such  as  Statewide,  regional,  or 
local),  and  (ii)  staff  training  source 
(such  as  college  and  university  staffs. 
State  and  local  educational  agency  per¬ 
sonnel,  and  non-agency  personnel) ; 

(6)  Specify:  (i)  The  funding  sources 
to  be  us^, 

<ii)  The  cost  of  the  training,  and 
(iii>  The  time  frame  for  providing  it; 
and 

(7)  Specify  procedures  for  effective 
evaluation  of  the  extent  to  which  pro¬ 
gram  objectives  are  met. 

(g)  Each  annual  program  plan  must 
Include  a  description  of  changes  the 
State  educational  agency  expects  to 
make  in  the  provision  under  paragraph 
(f )  of  this  section  during  the  tiiree  years 
after  the  annual  program  plan  takes 
effect. 

(20  U.S.C.  1413(a)(3).) 

§  121,264  Personnel  develupmeiit  plan. 

Each  annual  program  plan  must:  (a) 
Include  a  personnel  development  plan 
which  provides  a  structure  for  person¬ 
nel  planning  and  focuses  on  preservice 
and  inservice  education  needs; 

(b)  Describe  the  results  of  the  needs 
assessment  under  §  121a.263(b)  (1)  with 
respect  to  identifying  needed  areas  of 
training,  and  assigning  priorities  to  those 
areas; 

(c)  Identify  the  target  populations  for 
personnel  development,  including  gen¬ 
eral  education  and  special  education  in¬ 
structional  and  administrative  personnel, 
support  personnel,  and  other  personnel 
(such  as  paraprofessionals,  parents,  par¬ 
ent  surrogates,  and  volunt^rs) ; 

(d)  Identify  programs  of  preservice 
and  inservice  training  in  the  areas  iden¬ 
tified  under  §  121a.263(f)  (2) ; 

(e)  Describe  the  instructional  skills, 
attitudes,  information,  and  interdis¬ 
ciplinary  procedures  indentified  at  the 
local  or  State  level  as  essential  to  meet¬ 
ing  the  purposes  of  the  Act; 

(f)  Provide  for  the  use  of  local  re¬ 
sources  in  personnel  development 
activities; 

(g)  Provide  for  the  identification  of 
all  personnel  in  need  of  training  and  pro¬ 
vide  that  programs  are  available  and 
provision  is  made  for  participation;  and 

(h)  Describe  the  training  of  special 
education  instructional  and  support  per¬ 
sonnel  and  regular  education  persoimel 
during  the  current  school  year  and  the 
next  school  year,  including  steps  that 
must  be  taken  to  insure  ttiat  all  person¬ 
nel  needed  to  meet  the  full  educational 
oppoi-tunity  goal  under  §§  121a.23  and 
121a. 102  of  Subi>art  B  will  be  appro¬ 
priately  and  adequately  prepared  and 
trained. 

(20  U.S.C.  1413(a)(3).) 

Comment,  The  data  required  in  ii  121a.24 
and  121a.26  of  Sul^art  B  on  the  numbers  of 
handicapped  children  and  the  kind  and 


number  of  personnel  reeded  wiU  serve  as 
the  uniform  data  base  within  the  State  for 
the  personnel  devel<^ment  system  tinder 
{  121a.264  of  this  subpiuii.  The  data  may  also 
be  used  by  Institutimia  of  higher  education 
and  other  nonprofit  educational  training 
agencies  in  submitting  personnel  prepara¬ 
tion  applications  under  Part  D  of  the  Act. 
Section  12  If .9  of  the  regulations  under  Part 
D  (45  CFR  121f.O)  provldwS  as  follows: 

i  121f.9  State  personnel  needs. 

Each  application  shall  include  (a)  a  state¬ 
ment  by  the  State  educational  agency  of 
personnel  needs  for  education  of  the  handi¬ 
capped  and  a  statement  by  the  applicant  of 
how  ^he  proposed  program  relates  to  those 
stated  needs,  and  (b)  a  description  of  the 
ways  in  which  the  recipient’s  program  goals 
and  objectives  relate  to  the  purposes  of  Part 
D  of  the  Act. 

(20  U.S.C.  1431,  1432,  1434.) 

§  121a.265  Dissemination. 

(a)  Each  annual  program  plan  must 
include  a  description  of  the  State’s  pro¬ 
cedures  for  acquiring,  reviewing,  and  dis¬ 
seminating  to  general  and  special  educa¬ 
tional  instructional  and  support  per¬ 
sonnel,  administrators  of  programs  for 
handicapped  children,  and  other  inter¬ 
ested  agencies  and  organizations  (in¬ 
cluding  parent  and  other  advocacy  or¬ 
ganizations)  significant  information  and 
promising  practices  derived  from  educa¬ 
tional  research,  demonstration,  and  oth¬ 
er  projects. 

(b)  Dissemination  includes : 

(1)  Making  those  personnel,  adminis¬ 
trators,  agencies,  and  organizations 
aware  of  the  information  and  practices; 

(2)  Training  designed  to  enable  the  es¬ 
tablishment  of  innovative  programs  and 
practices  targeted  on  identified  local 
needs;  and 

(3)  Use  of  instructional  materials  and 
other  media  for  perscmnel  development 
and  instructional  programming. 

(20  U.S.C.  1413(a)(3).) 

§  121a.266  Adoption  of  educational 
practices. 

(a)  Each  annual  program  plan  must 
provide  for  a  statewide  system  designed 
to  cause  the  widespread  adoptitm  of 
educational  practices  proven  effective 
through  research  and  demonstration. 

(b)  Each  annual  program  plan  must 
provide  for  thorough  reassessment  of 
educational  practices  used  in  the  State. 

(c)  Each  annual  program  plan  must 
provide  for  the  identification  of  State, 
local,  and  regional  resources  (human 
and  material)  which  will  assist  in  meet¬ 
ing  the  State’s  personnel  preparation 
needs. 

(20U.S.C.  1413(a)(3).) 

§  121a. 267  Evaluation. 

(a)  The  annual  program  plan  must 
include  procedures  for  evaluating  the  ex¬ 
tent  to  which  the  State’s  comprehensive 
system  of  personnel  development  is  meet¬ 
ing  the  needs  for  personnel  in  the  State. 

(b)  'These  procedures  must  include: 

(1)  A  plan  for  evaluating  the  overall 

organization  and  effectiveness  of  the 
comprehensive  system  and  the  State  edu¬ 
cational  agency’s  procedures  for  admin¬ 
istration  of  the  system;  and 


(2)  The  use  of  accountability  meas¬ 
ures  to  . insure  the  adequate  delivery  of 
the  training  and  services  outlined  in  the 
system. 

(20  U.S.C.  1413(a)(3).) 

§  121a.268  Technical  assistance  to  local 
educational  agencies. 

Each  annual  program  plan  must  in¬ 
clude  a  description  of  technical  assist¬ 
ance  that  the  State  educational  agency 
gives  to  local  educational  agencies  in 
their  implementation  of  the  State’s  com¬ 
prehensive  system  of  personnel  devel¬ 
opment. 

(20  U.S.C.  1413(a)(3).) 

Subpart  D — Private  Schools 

Participation  of  Private 
School  Children 

§  121a.300  General. 

Each  State  and  local  educational 
agency  shall  insure  that  to  the  extent 
consistent  with  the  number  and  location 
of  handicapped  children  in  the  State  who 
are  enrolled  in  regular  or  special  private 
elementary  and  secondary  schools,  pro¬ 
vision  is  made  for  the  participation  of 
those  children  in  the  program  assisted 
or  carried  out  under  this  part  by  pro¬ 
viding  for  those  children  special  educa¬ 
tion  and  related  services, 

(20  U.S.C.  1413(a)  (4)  (A) ;  1414(a)  (6) ) .) 

§  12  la. 30 1  Detmiiiiiatiuns. 

Determinations  with  respect  to  the 
special  education  and  related  services 
needs  of  handicapped  children  enrolled 
in  private  elementary  and  secondary' 
schools,  the  number  and  types  of  chil¬ 
dren  who  will  participate  under  thi.s 
part,  and  the  types  of  services  which  will 
be  provided  for  them  may  be  made  only- 
after  consultation  with  persons  knowl¬ 
edgeable  as  to  the  needs  of  those  chil¬ 
dren,  and  on  a  basis  comparable  to  that 
used  in  providing  for  the  participation 
under  this  part,  of  handicapped  children 
enrolled  in  public  elementary  and  sec¬ 
ondary  schools. 

(20  U.S.C.  1413(a)  (4)  (A) .) 

§  12  la. .302  Services. 

Programs  and  projects  assisted  or 
carried  out  under  Part  B  of  the  Act  must 
be  designed  to  provide,  to  the  extent  con¬ 
sistent  with  the  number  of  handicaped 
children  enrolled  in  private  elementary 
and  secondary  schools  in  the  geographi¬ 
cal  area  served  by  the  program  or 
project,  services  which  aid  in  meeting  the 
special  education  and  related  services 
needs  of  those  children.  Services  may  be 
provided  through  such  arrangements  as 
dual  enrollment,  educational  radio  and 
television,  and  the  provision  of  mobile 
equipment,  and  may  include  professional 
and  paraprofessional  services. 

(20  U.S.C.  1413(a)  (4)  (A).) 

§  121  a. 303  Personnel. 

(a)  Public  school  personnel  may  be 
made  available  in  other  than  public 
school  facilities  only  to  the  extent  neces¬ 
sary  to  provide  services  required  by  the 
handicapped  children  for  whose  needs 
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those  services  were  designed,  and  onlj 
when  those  servlceB  are  not  normaUf 
provided  by  the  private  scho<^ 

(b)  Each  State  or  local  educational 
agency  providing  services  to  children  en* 
rolled  In  private  schools  shall  maintain 
administrative  control  and  direction  over 
those  services. 

(c)  The  services  provided  with  funds 
under  Part  B  of  the  Act  for  eligible 
handicapped  children  enrolled  in  private 
schools  may  not  Include  the  payment  of 
salaries  of  teachers  or  other  employees  of 
private  schools  except  for  services  per¬ 
formed  outside  their  regular  hours  ot 
duty  and  imder  public  supervision  and 
control,  nor  may  the  services  include  the 
use  of  equipment  purchased  with  Part  B 
fimds,  other  than  mobile  or  portable 
equhiment,  on  private  school  premises, 
or  the  construction  of  private  school 
facilities. 

(20  n.8.C.  1413(a)  (4)  (A) .) 

§  121a. 304  Equipment. 

(a)  Equipment  acquired  with  funds 
under  Part  B  of  the  Act  may  be  placed 
on  private  school  premises  for  a  limited 
period  of  time,  but  the  title  to  and  ad¬ 
ministrative  contr(4  over  all  equipment 
must  be  retained  and  exercised  by  a 
public  agency. 

(b)  In  exercising  administrative  con¬ 
trol,  the  public  agency  shall  keep  rec¬ 
ords  of  and  account  for  the  equipment, 
and  shall  insure  that  the  equipment  is 
used  solely  for  the  purposes  of  the  pro¬ 
gram  or  project,  and  remove  the  equip¬ 
ment  from  the  private  school  premises  if 
necessary  to  avoid  its  being  used  for 
other  purposes  or  if  it  is  no  longer'needed 
for  the  purposes  of  the  program  or  proj¬ 
ect. 

(c)  Mobile  or  portable  equipment  may 
be  used  on  private  school  premises  only 
for  such  period  of  time  within  the  life 
of  the  current  program  or  project  for 
which  the  equipment  is  intended  to  be 
used,  as  is  necessary  for  the  successful 
participation  in  that  program  or  project 
by  eligible  handicapped  children  enrolled 
in  private  schools. 

(2  U.S.C.  1413(a)(4)(A).) 

§  121a.305  Prohibition  of  segregation. 

Programs  or  projects  carried  out  in 
public  facilities,  and  involving  joint  i>ar- 
tlcipatlon  by  eligible  handicapped  chil¬ 
dren  enrolled  in  private  schools  and 
handicapped  children  enrolled  in  public 
schools,  may  not  include  classes  that  are 
separated  on  the  basis  of  school  enroll¬ 
ment  or  the  religious  affiliations  of  the 
children. 

(20  U.S.C.  1413(a)  (4)  (A) .) 

Placement  of  Handicapped  Children 
IN  Private  Schools 

§  121a.320  Responsibility  of  Slate  edu- 
caticMial  agency. 

Each  State  educational  agency  shall 
Insure  that  a  handicapped  child  who  is 
placed  in  or  referred  to  a  private  school 
or  facility  by  the  State  educatimial  agen¬ 
cy  or  a  local  educational  agency: 

(a)  Is  provided  special  education  and 
related  services: 


(1)  In  conformance  with  an  Individ- 
uaUaed  edneatton  program  wbldt  meets 
tha  lequiren^ts  under  H  131a.220- 
131a.227  at  Sidipart  C; 

(2)  At  no  cost  to  the  permits  or 
guardians;  and 

(3)  Which  meet  education  standards 
of  that  State  educational  agency  (in¬ 
cluding  the  requlrments  in  this  part) 
which  iqiply  to  public  agmicies  tmder 
§  121a.34  of  Subpart  B;  and 

(b)  Has  all  of  the  rights  of  a  handi¬ 
capped  child  who  is  served  by  a  public 
agmicy. 

(20  U.S.C.  1413(»)  (4)  (B) .) 

§  121a.321  Implementation  by  State 
educational  agency. 

In  implementing  §  121a.320,  the  State 
educational  agency  shall: 

(a)  Mtmitor  ctMnpliance  through  pro¬ 
cedures  such  as  written  reports,  on-site 
visits,  and  parent  questionnaires; 

(b)  Dissmninate  copies  of  the  State 
standards  to  each  private  school  to  which 
the  State  educational  agency  or  a  local 
educatimial  agency  has  referred  or 
placed  a  handicapped  child;  and 

(c)  Provide  an  opportunity  for  those 
private  schools  to  participate  in  the  de¬ 
velopment  and  revision  of  the  State 
standards. 

(20  U.S.C.  1413(a)  (4)  (B).) 

§  121a.322  Placeniont  of  children  by 
parents. 

(a)  If  a  handicapped  child  has  avail¬ 
able  a  free  appropriate  public  education 
In  a  local  educatimial  agmicy  that  is  in 
or  readily  accessible  from  the  child’s 
home  emnmunity  and  the  parents  choose 
to  place  the  child  in  a  private  school, 
neither  the  State  or  the  local  educational 
agency  is  required  by  this  ptart  to  pay  for 
the  child’s  educatimi. 

(b)  I^agreements  between  a  parent 
and  a  State  or  local  educational  agency 
regardii^  the  availability  of  a  program 
appropriate  for  the  child,  and  the  ques¬ 
tion  of  financial  responsibility,  are  sub¬ 
ject  to  the  due  process  procedures  under 
§§  121a.400-121a.415  of  Subpart  E. 

(20  U.S.C.  1413(a)  (4)  (B).) 

§  121a.323  Placement  in  another  State. 

In  addition  to  the  requirements  under 
§  121a.320,  if  a  State  or  local  educational 
agency  refers  or  places  a  child  in  a  md- 
vate  school  in  another  State,  the  State 
educational  agency  of  the  State  where 
the  private  school  is  located  shall  insure 
that  the  school  meets  its  education 
standards. 

(20  U.S.C.  1413(a)(4)(B).) 

Subpart  E — Procedural  Safeguards 

Due  Process  Procedures  for  Parents 
AND  Children 

I  121a.400  Definitions  of  “consent”, 
“evaluation”,  and  “personally  iden¬ 
tifiable”. 

As  used  in  this  part:  “Consent”  means 
that:  (a)  The  parent  has  been  fuHy  In¬ 
formed  of  all  information  relevant  to  the 
activity  for  which  consmit  is  sought,  in 
his  or  her  native  language,  or  oUier  mode 


of  communication  unless  it  clearly  is  not 

feasSde  todo  so; 

(b)  The  parent  understands  and 
agrees  in  writing  to  the  carrying  mit  of 
the  activity  for  which  his  or  her  consent 
Is  sought,  and  the  cmismxt  describes  that 
activity  and  lists  the  records  (If  any) 
which  wfll  be  released  and  to  vdiom;  and 

(c)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  on  the 
part  of  the  parent. 

“Evaluation”  means  procedures  used 
to  determine  whether  a  child  is  handi¬ 
capped  and  the  nature  and  extent  of 
the  special  education  and  related  serv¬ 
ices  that  the  child  needs.  The  term  means 
procedures  used  selectively  with  an  In¬ 
dividual  child  and  does  not  include  basic 
tests  administered  to  or  procedures  used 
with  all  children  in  a  schotfi,  grade,  or 
class. 

(20  U.S.C.  1415.) 

“Personally  identifiable”  means  that 
information  include: 

(a)  The  name  of  the  child,  the  child’s 
parent,  or  other  famSy  monber; 

(b)  Ihe  address  Ae  child; 

(c)  A  personal  identifier,  such  as  the 
child’s  social  security  number  cr  student 
number;  or 

(d)  A  list  of  personal  characteristics 
or  other  information  which  would  make 
it  possible  to  identify  the  child  with  rea- 
simable  certainty. 

(20  U.S.C.  1415,  1417  (c)  .) 

§  121a.401  General  responsibility  of 
Stale  and  local  ediieational  agencies. 

(a)  Each  State  and  local  educational 
agency  shall  provide  procedural  safe¬ 
guards  to  handicapped  children  and  their 
parents  with  respect  to  the  provision  of 
a  free  appropriate  public  education. 

(b)  The  State  educational  agency  shall 
insure  that  each  public  agency  in  the 
State  adopts  and  implements  procedural 
safegusurds  which  meet  the  requirements 
of  this  subpart. 

(20  U.S.C.  1416(a)  .i 

§  121a. 402  Opportunity  to  exaiiiiiic  rot*- 
ords. 

The  parents  of  a  handicsqiped  child 
shall  be  afforded,  in  accordance  with  the 
procedures  in  S§  121a.452-121a.459  an 
opportunity  to  examine  all  relevant  rec¬ 
ords  witii  respect  to: 

(a)  The  identification,  evaluation,  and 
educational  placement  of  the  child,  and 

(b)  The  provision  of  a  free  appropri¬ 
ate  public  Question  to  the  child. 

(20  U.S.C.  1415(b)(1)(A).) 

§  121a.403  Independent  educational 
evaluation. 

ra)  General.  (1)  The  local  educational 
agency  shall  Inform  the  parents  of  a 
handicapped  child  that  they  have  a 
rig^t  to  obtain  an  ind^ndent  educa¬ 
tional  evaluation  of  the  child,  subject  to 
paragraphs  (b)  through  (e)  of  this  sec¬ 
tion. 

(2)  For  the  purposes  of  this  section, 
“indep^dent  educational  evaluation” 
means  an  evaluation  conducted  by  a 
ful^  certified  or  licensed  professional 
examiner  who  is  not  employed  by  and 
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does  not  routinely  provide  evaluations 
for,  the  State  or  local  educational 
agency  responsible  for  the  education  of 
the  child  in  question. 

(b)  Parent  right  to  evaluation  at  pub¬ 
lic  expense.  A  parent  has  the  right  to  an 
indQ>endent  educaticmal  evaluation  at 
public  expense  if  the  parent  disagrees 
with  an  evaluation  obtained  by  the  local 
educational  agency.  However,  the  local 
educational  agency  may  Initiate  a  hear¬ 
ing  vmder  §  121a.406  of  this  sulK>a'rt  to 
show  that  its  evaluation  is  appropriate. 
If  the  final  decision  is  that  the  evalua¬ 
tion  is  appropriate,  the  parent  still  has 
the  right  to  an  independent  educational 
evaluation,  but  not  at  public  expanse. 

(c)  Parent  initiated  evaluations.  If 
the  parent  obtains  an  independent  edu¬ 
cational  evaluation  at  his  or  her  own 
expense,  the  results  of  the  evaluation: 

(1)  Must  be  considered  by  the  State 
and  local  educational  agency  in  any  de¬ 
cision  made  with  respect  to  the  provision 
of  a  free  appropriate  public  education  to 
the  child,  and 

(2)  May  be  presented  by  either  party 
as  evidence  at  a  hearing  under  this  sub¬ 
part  regarding  that  child. 

(d)  Requests  for  evaluations  by  hear¬ 
ing  officers.  If  a  hearing  ofiScer  requests 
an  independent  educational  evaluation 
as  part  of  a  hearing,  the  cost  of  the 
evaluation  must  be  at  public  expense. 

(e)  Agency  criteria.  Whenever  the 
State  or  local  educational  agency  pays 
for  an  independent  educational  evalua¬ 
tion,  the  criteria  imder  which  the  eval¬ 
uation  is  obtained,  including  the  loca¬ 
tion  of  t;he  evaluation  and  the  qualifica¬ 
tions  of  the  examiner,  must  be  the  same 
as  the  criteria  which  the  State  or  locid 
educational  agency  uses  when  it  initiates 
an  evaluation. 

(20  U.S.C.  1416(b)  (1)  (A)) 

§  121a.404  Prior  notice;  parent  consent. 

(a)  Written  notice  which  meets  the 
requirements  imder  §  121a.405  must  be 
given  to  the  parents  qf  a  handicapped 
child  a  reasonable  time  before  the  State 
or  local  educational  agencyi 

(1)  Proposes  to  initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  free  awiro- 
priate  public  education  provided  to  the 
child,  or 

(2)  Refuses  to  initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  free  ap¬ 
propriate  public  education  provided  to 
the  child. 

(b)  Parental  consent  must  be  ob¬ 
tained  before  an  evaluation  is  conducted. 

(20  U3.C.  1415(b)  (1)  (C) ,  (D) ) 

§  1 2 1  a. 403  Content  of  notiee. 

(a)  The  notice  under  §  121a.404  must 
include: 

(1)  A  full  explanation  of  all  of  the 
procedural  safeguards  available  to  the 
parents  under  Subpart  E; 

(2)  A  description  of  the  action  pro¬ 
posed  or  refus^  by  the  agency,  an  ex¬ 
planation  of  why  the  agency  proposes  or 
refuses  to  take  the  action,  and  a  de¬ 
scription  of  any  options  the  agency  con¬ 


sidered  and  the  reasons  why  those  op¬ 
tions  were  rejected; 

(3)  A  description  of  each  evaluation 
procedure,  test,  record,  or  report  the 
agency  uses  as  a  basis  for  the  proposal 
or  refusal;  and 

(4)  A  description  of  any  other  factors 
which  are  relevant  to  the  agency’s  pro¬ 
posal  or  refusal. 

(b)  The  notice  must  be: 

(1)  Written  in  language  understand¬ 
able  to  the  general  public,  and 

(2)  Provided  in  the  native  language 
of  the  parent  or  other  mode  of  commu¬ 
nication  used  by  the  parent,  unless  it  is 
clearly  not  feasible  to  do  so. 

(c)  If  the  native  language  or  other 
mode  of  communication  of  the  parent 
is  not  a  written  language,  the  State  or 
local  educational  agency  shall  take  steps 
to  insure: 

( 1 )  "niat  the  notice  is  translated  orally 
or  by  other  means  to  the  parent  in  his 
or  her  native  language  or  other  mode  of 
communication ; 

(2)  That  the  parent  imderstands  the 
content  of  the  notice,  and 

(3)  That  there  is  written  evidence  that 
the  requirements  in  paragraph  (c)  (1) 
and  (2)  of  this  section  have  been  met. 

(20  U.S.C.  1415(b)  (1)  (D) ) 

§  121a.406  Impartial  due  proeet^s  hear¬ 
ing. 

(a)  A  parent  or  a  local  educational 
agency  may  initiate  a  hearing  on  any  of 
the  matters  described  in  §  121a.404(a) 
(1)  and  (2). 

(b)  Hie  hearing  must  be  conducted  by 
the  State  or  local  educational  agency,  as 
determined  under  State  statute.  State 
regulation,  or  a  written  policy  of  the 
State  educational  agency. 

(20  U.S.C.  1416(b)(2)) 

§  121a.407  Impartial  hearing  officer. 

(a)  A  hearing  must  not  be  conducted: 

(1)  By  an  employee  of  the  State  or 
local  educational  agency  who  is  involved 
in  the  education  or  care  of  the  child,  or 

(2)  By  any  person  having  a  personal 
or  professional  interest  which  would  con¬ 
flict  with  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies  to 
conduct  a  hearing  under  paragraph  (a) 
of  this  section  is  not  an  employee  of  the 
agency  solely  because  he  or  she  is  paid 
by  the  agency  to  serve  as  a  hearing  offi¬ 
cer. 

(20  U.S.C.  1414(b)  (2) ) 

§  12  la.  408  Hearing  rights. 

Any  party  to  a  hearing  has  the  right 
to: 

(a)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to  the 
problems  of  handicapped  children; 

(b)  Present  evidence  and  confront, 
cross-examine,  and  compel  the  attend¬ 
ance  of  witnesses; 

(c)  Obtain  a  written  or  electronic  ver¬ 
batim  record  of  the  hearing; 

(d)  Obtain  written  findings  of  fact  and 
decisions.  (Hie  State  or  local  educational 
agency  shall  transmit  those  findings  and 


decisions,  after  deleting  any  personally 
identifiable  Information,  to  the  State  ad^ 
visory  panel  established  under  Subpart 
F). 

(20  U.S.C.  1416(d) ;  1417(c) ) 

§  121a.409  Hearing  decision;  appeal. 

A  decision  made  in  a  hearing  con¬ 
ducted  under  this  subpart  is  final,  unless 
a  party  in  the  hearing  appeals  the  deci¬ 
sion  under  §  121a.411  or  §  121a.412. 

(20  U.S.C.  1416(c) ) 

§  121a.410  Administrative  appeal;  im¬ 
partial  review. 

(a)  If  the  hearing  is  conducted  by  a 
local  educational  agency,  any  party  ag¬ 
grieved  by  the  findings  and  decision  in 
the  hearing  may  appeal  to  the  State  edu¬ 
cational  agency. 

(b)  If  there  is  an  appeal,  the  State 
educational  agency  shall  conduct  an  im¬ 
partial  review  of  the  hearing.  The  official 
conducting  the  review  shall: 

(1)  Examine  the  entire  hearing  record. 

(2)  Insure  that  the  procedures  at  the 
hearing  were  consistent  with  the  require¬ 
ments  of  due  process, 

(3)  Afford  the  parties  an  opportunity 
for  oral  argument,  and 

(4)  Make  an  ind^iendent  decision  on 
completion  of  the  review. 

(c)  The  decision  made  by  the  review¬ 
ing  official  is  final,  unless  a  party  brings 
a  civil  action  under  §  121a.412. 

(20  U.S.C.  1416(c)) 

§  121a.411  Civil  action. 

Any  party  aggrieved  by  the  findings 
and  decision  made  in  a  hearing  who 
does  not  have  the  right  to  ai^al  under 
§  121a.409  of  this  sul^rt,  and  any  party 
aggrieved  by  the  decision  of  a  renewing 
officer  under  §  121a.410,  has  the  right  to 
bring  a  civil  action  under  section  615(e) 
(2)  of  the  Act. 

(20  U.S.C.  1416) 

§  121a.412  Timeliness  and  eonvenience 
of  hearings  and  reviews. 

State  and  local  educational  agencies 
shall  take  steps  to  insure  that  each  hear¬ 
ing  and  review  conducted  under  this  sub¬ 
part: 

(a)  Is  commenced  and  ccmipleted  as 
quickly  as  possible,  consistent  with  fair 
consideration  of  the  issues  involved,  but 
not  later  than  45  days  after  receipt  of  a 
complaint,  unless  the  parties  agree  to  an 
extension,  and 

(b)  Is  conducted  at  a  time  and  place 
which  is  reasonably  convenient  to  the 
parents  and  child  involved. 

(20  U.S.C.  1416) 

§  121a.413  Child’s  status  during  pro¬ 
ceedings. 

(a)  During  the  pendency  of  any  ad¬ 
ministrative  or  judicial  proceeding  re¬ 
garding  a  complaint,  unless  the  State 
or  local  educational  agency  and  the  pai'- 
ents  of  the  child  agree  otherwise,  the 
child  involved  in  the  complaint  must  re¬ 
main  in  his  or  her  present  educational 
placement. 

(b)  If  the  complaint  Involves  an  ap¬ 
plication  for  initial  admission  to  public 
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school,  the  child,  with  the  consent  of 
the  parents,  must  be  placed  In  the  public 
school  program  imW  the  completion  of 
all  the  proceedings. 

(20  VSX}.  1416(e)  (3) ) 

§  121a.414  Sarrogate  parents. 

(a)  General,  The  State  educational 
agency  shall  Insure  that  the  rights  of  a 
child  are  protected  when  the  par^ts  of 
the  child  are  not  known,  unavailable,  or 
the  child  Is  a  ward  of  the  State,  Includ¬ 
ing  the  assignment  of  an  Indliddual  to 
act  as  a  surrogate  for  the  par^ts.  This 
must  include  a  method  (1)  for  determin¬ 
ing  whether  a  child  needs  a  surrogate 
parent,  and  (2)  for  assigning  a  surrogate 
parent  to  the  child. 

(b)  Criteria  for  selection  of  surrogates. 

(1)  The  State  or  local  educatlcmal  agency 
may  select  a  surrogate  parent  in  any  way 
peoEinltted  under  State  law. 

(2)  State  and  local  educational  agen¬ 
cies  «haii  insure  that  a  person  selected  as 
a  surrogate; 

(1)  Has  no  interest  that  cmiflicts  with 
the  Interests  of  the  child  he  or  she  repre¬ 
sents;  and 

(tt)  Has  knowledge  and  skills,  that  in- 
svure  adequate  representation  of  the  child. 

(c)  Non-employee  requirement;  com¬ 
pensation,  (1)  A  person  assigned  as  a 
siUTOgate  miist  not  be  an  employee  of  the 
State  or  local  educational  agency  which 
Is  Involved  in  the  educatiem  or  care  of 
the  child. 

(2)  A  person  who  otherwise  qualifies 
to  be  a  surrogate  parent  under  paragraph 
(b)  and  (c)  (1)  of  this  section,  is  hot  an 
employee  of  the  agency  solely  because  he 
or  die  is  paid  by  the  agency  to  serve  as  a 
surrogate  parent. 

<d)  Responsibilities.  The  surrogate 
may  represent  the  child  in  all  matters  re¬ 
lating  to: 

(1)  The  ldentificati<Hi,  evaluation,  and 
educational  placement  of  the  child,  and 

(2)  The  provision  of  a  free  appropri¬ 
ate  public  education  to  the  child. 

(20  U.S.C.  1416(to)(l)(B)) 

Protection  in  Evaluation  Procedures 
§  121a.430  General. 

Testing  and  evaluation  materials  and 
procedures  used  for  the  purposes  of  eval¬ 
uation  and  placement  of  handicapped 
children  must  be  selected  and  adminis¬ 
tered  so  as  not  to  be  racially  cm*  cul¬ 
turally  discriminatory. 

(20  U.S.C.  1412(6)  (O) 

S  I21a.431  Evalunf itiii :  in 

placement. 

<a)  An  evaluation  must  be  conducted 
before  any  action  is  taken  with  respect 
to: 

(1)  The  initial  placement  or  denial 
placement  of  a  handlcsqiped  child  in  a 
special  education  program,  or 

(2)  The  transfer  or  denial  of  transfer 
of  a  child  from  a  iq?ecial  education  pro¬ 
gram  to  full-time  regiilar  class  pig¬ 
ment. 

(b)  Subject  to  paragraph  (a)  of  this 
section,  and  the  requirement  for  reeval- 
uatlon  in  1 121a.433,  any  change  In  a 
child’s  special  educatimi  placement  (such 


as  changing  from  a  self  contained  qoeeM 
class  to  a  resource  room)  must  be  bas)^ 
on: 

(1)  The  child’s  current  IndlyktuaUaed 
education  program,  and 

(2)  Any  other  Information  rdatlng  to 
the  child’s  current  educational  perform¬ 
ance. 

(20  UA.C.  1412(6)  (C)) 

§  121a.'432  Evalnalion  procedures. 

State  and  local  educatlcmal  agencies 
shall  insure,  at  a  minimum,  that: 

(a)  Tests  and  other  evaluation 
materials: 

(1)  Are  provided  and  administered  in 
the  child’s  native  language  or  other  mode 
of  communicatimi,  unless  it  is  clearly  not 
feasible  to  do  so; 

(2)  Have  been  validated  for  the  spe¬ 
cific  purpose  for  which  they  are  used; 

(3)  Are  recommended  by  their  pro¬ 
ducer  for  the  specific  purpose  for  which 
they  are  used;  and 

(4)  Are  administered  by  personnel 
who  meet  iqiplicable  certification  or  li¬ 
censure  requirements  under  State  law; 

(b)  Tests  and  other  evaluation  materi¬ 
als  include  those  tailored  to  assess  spe¬ 
cific  areas  of  educational  need  and  not 
merely  those  which  are  designed  to 
provide  a  single  general  intelligence 
quotient; 

(c)  In  test  selection  and  administra¬ 
tion,  if  a  test  is  administered  to  a  child 
with  impaired  sensory,  manual  or  speak¬ 
ing  skills,  the  test  results  accurately  re¬ 
flect  the  child’s  tmtitude  or  achievement 
level  or  whatever  other  factor  the  test 
purports  to  measure,  rather  than  reflect¬ 
ing  the  child’s  impaired  sensory,  mmiual, 
or  speaking  skills  (except  where  those 
skills  are  the  factors  which  the  test  pur¬ 
ports  to  measure) ; 

(d)  No  <Mie  test  or  type  of  test  or  other 
means  of  evaluation  is  used  as  the  sole 
criterion  for  placement; 

(e)  Information  from  sources  other 
than  ability  or  achievement  tests,  includ¬ 
ing  Information  concerning  physical  con¬ 
dition,  sociocultural  background,  and 
adaptive  behavior  in  home  and  school,  is 
gathered  and  considered  and  the  weight 
given  to  each  of  these  sources  is  docu¬ 
mented; 

(f)  The  interpretation  of  the  evalua¬ 
tion  data  and  the  subsequent  determina¬ 
tion  of  the  child’s  educational  placement 
are  made  by  a  team  or  group  of  persons 
knowledgeable  about  the  child,  the 
meaning  of  the  evaluation  results,  the 
placement  options,  and  the  personnel 
available  to  provide  special  education 
and  related  services;  and 

(g)  If  the  information  derived  either 
from  ability  and  achievement  tests  or 
from  other  sources  results  in  a  showing 
that  the  child  does  not.  because  of  a  dis¬ 
ability,  need  Instruction  in  a  special  set¬ 
ting,  the  child  is  not  placed  outside  the 
reguleu*  Instructional  setting. 

(20  UA.C.  1412(6)  (C)) 

§  121a.433  Reevaluntion. 

Each  State  and  local  educational 
agency  shall  Insure: 

(a)  ’niat  an  aoooordanee  with  Subpart 
C,  each  handicapped  child’s  Indlvldual- 


laed  education  program  is  revised  perlod- 
leaDy,  but  not  less  than  annually,  and 

<b)  Tliat  an  evaluation  the  child, 
based  on  procedures  which  meet  the  re¬ 
quirements  under  i  121a.432,  is  c<xi- 
ducted  every  three  years  or  more  fre¬ 
quenter  if  conditions  warrant  or  if  the 
cMkl’s  parent  or  teacher  requests  an 
evaluation. 

(20  T7.S.O.  1412(6)  (C)) 

Least  Restrictive  Environment 
§  121a.440  General. 

(a)  Each  State  educatiMial  agency 
shall  insure: 

(1)  That  to  the  maximum  extent  ap¬ 
propriate.  handiciqiped  children,  includ¬ 
ing  children  in  public  or  private  institu¬ 
tions  or  other  care  facilities,  are  edu¬ 
cated  with  children  who  are  not  handi¬ 
capped,  and 

(2)  That  special  classes,  separate 
schooling  or  other  r^oval  of  handi¬ 
capped  children  from  the  regular  edu¬ 
cational  environment  occurs  only  when 
the  nature  or  severity  of  the  handicap  is 
such  that  education  in  regular  classes 
with  the  use  of  supplonentary  aids  and 
services  cannot  be  achieved  satisfactorily. 

(b)  For  the  purposes  of  this  subpart, 
“applicable  agency”  includes: 

(1)  Each  State  and  local  educational 
agency, 

(2)  Each  public  agency  in  the  State 
which  is  involved  in  the  education  of 
handicapped  children,  and 

(3)  Each  private  school  in  which  a 
State  or  local  educational  agency  places 
or  refers  a  handicai^d  child. 

(20  U.S.C.  1412(6)  (B)) 

§  121a.441  Continuum  of  a)l«'rnitlt%€ 
placements. 

(a)  Each  State  and  local  educational 
agency  shall  insure  that  a  continuum  of 
alternative  placements  are  availsible  to 
meet  the  needs  of  handiciqiped  children 
for  special  education  and  related  services. 

(b)  The  continuum  required  under 
paragraph  (a)  of  this  section  must: 

(1)  Include  the  alternative  placements 
listed  in  the  definition  oi  special  educa¬ 
tion  imder  §  121a.4  of  Subpart  A  (in¬ 
struction  in  regular  classes,  special 
classes,  special  schools,  home  instruc¬ 
tion.  and  instruction  in  hospitals  and 
institutions) ,  and 

(2)  Make  provision  for  supplementai*y 
services  (such  as  resource  nxMn  or  itin¬ 
erant  Instruction)  to  be  provided  in  con¬ 
junction  with  regular  class  placement. 

(20  U.S.C.  1412(5)  (B)) 

§121a.41'2  Placcnuuits. 

Each  State  and  local  educational 
agency  shall  insure  that; 

(a)  Each  handiccqiped  child’s  educa¬ 
tional  placement: 

(1)  Is  determined  at  least  annually, 
and 

(2)  Is  based  on  his  or  her  individual¬ 
ized  education  program; 

(b)  To  the  extent  necessary  to  im¬ 
plement  an  individualized  education  pro¬ 
gram  for  each  handicapped  child,  the 
fundicalde  agen^  must  provide,  or  ar¬ 
range  for  ttie  provision  ot,  all  of  the 
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various  alternative  plac^ents  in<duded 
under  §  121a.441  of  this  subpart; 

(c)  Unless  a  handicapp^  child’s  In¬ 
dividualized  education  program  requires 
some  oth^  arrsingement,  the  child  is  ed¬ 
ucated  in"  the  school  which  he  or  she 
would  attend  if  not  handicapped;  and 

(d)  In  selecting  the  least  restrictive 
environment,  consideration  Is  given  to 
any  potential  harmful  effect  on  the  child 
or  on  the  quality  of  services  which  he 
or  she  needs. 

(20  U.S.C.  1412(5)  (B).) 

§  12ln.  143  Technical  axM^luiicc  and 
training  activities. 

Each  State  educational  agency  shall 
carry  out  activities  to  insure  that  teach¬ 
ers  and  administrators  in  all  applicable 
agencies: 

(a)  Are  fully  informed  about  their  re¬ 
sponsibilities  for  implementing  §  121a.- 
440,  and 

(b)  Are  provided  with  technical  as¬ 
sistance  and  training  necessary  to  assist 
them  in  this  effort. 

(20  U.S.C.  1412(6)  (B).) 

§  121a.'144  Children  in  public  or  private 
institutions. 

Each  State  educational  agency  shall 
make  arrangements  with  public  and  pri¬ 
vate  Institutions  (such  as  a  memorandum 
of  agreement  or  special  implementation 
procedures)  as  may  be  necessary  to  in¬ 
sure  that  §  121a.440  is  effectively  imple¬ 
mented. 

(20  us  e.  1412(5)  (B).) 

§  ]2la.415  Monitoring  acrivitio. 

(a)  The  State  educational  agency 
shall  carry  out  activities  to  insure  that 
§  121a.440  is  implemented  by  each  ap¬ 
plicable  agency. 

(b)  If  there  is  evidence  that  a  local 
educational  agency  makes  placements 
that  are  inconsistent  with  1 121a. 440  of 
this  subpart,  the  State  educatlcmal 
agency : 

(1)  Shall  review  the  local  educational 
agoicy’s  justification  for  its  actions,  and 

(2)  Shall  assist  in  planning  and  im¬ 
plementing  any  necessary  corrective 
action. 

(20U.S.C.  1412(5)  (B).) 

Confidentiality  of  Information 
§  121a.450  Definitions.  / 

As  used  in  this  subpart: 

“Destruction”  means  physical  destruc¬ 
tion  or  removal  of  personal  identifiers 
from  information  so  that  the  informa¬ 
tion  is  no  longer  personally  identifiable. 

“Participating  agency"  means  any 
agency  or  institution  which  collects, 
maintains,  or  uses  information,  or  from 
which  information  is  obtained,  under 
this  part.  « 

(20  UA.C.  1412(2)  (D) ;  1417(c) .) 

§  121a.451  Notice  to  parents. 

(a)  The  State  educational  agency 
shall  give  notice  which  is  adequate  to 
fully  inform  parents  about  the  require¬ 
ments  under  i  121a.28  of  Subpart  In- 

rJiiding! 


(1)  A  description  of  the  extent  to 
which  the  notice  is  given  in  the  native 
languages  of  the  various  population 
groups  in  the  State; 

(2)  A  description  of  the  children  on 
whom  information  is  maintained,  the 
types  of  information  sought,  the  methods 
the  State  intends  to  use  in  gathering  the 
information  (including  the  sources  from 
whom  information  is  gathered) ,  and  the 
uses  to  be  made  of  the  information; 

(3)  A  summary  of  the  policies  and  pro¬ 
cedures  which  participating  agencies 
must  follow  regarding  storage,  disclo¬ 
sure  to  third  parties,  retention,  and  de¬ 
struction  of  personally  identifiable  infor¬ 
mation;  and 

(4)  A  description  of  all  of  the  rights  of 
parents  and  children  regarding  this  in¬ 
formation,  Including  the  rights  under 
section  436  of  the  General  Educatiem 
Provisions  Act  and  Part  99  of  this  title 
(the  Family  Educational  Rights  and  Pri¬ 
vacy  Act  of  1974,  and  implementing  regu¬ 
lations)  . 

(b)  Before  any  major  identification, 
location,  or  evaluation  activity,  the  no¬ 
tice  must  be  published  or  annoimced  in 
newspapers  or  other  media,  or  both,  with 
circulation  ^adequate  to  notify  parents 
throughout  the  State  of  the  activity. 

(20  U.S.C.  1412(2)  (D) ;  1417(c) .) 

§  12la.452  .4occ*8  rights. 

(a)  Each  participating  agency  shall 
permit  parents  to  Inspect  and  review  any 
personally  identifiable  information  relat¬ 
ing  to  their  children  which  is  collected, 
maintained,  or  used  by  the  agency  under 
t.hi.«s  part.  The  agency  shall  comply  with 
a  request  without  unnecessary  delay  and 
before  any  hearing  relating  to  the  identi¬ 
fication,  evaluation,  or  placement  of  the 
child,  and  in  no  case  more  than  45  days 
after  the  request  has  been  made. 

(b)  The  right  to  Inspect  and  review 
education  records  under  paragraph  (a) 
of  this  section  Includes: 

(1)  The  right  to  a  response  from  the 
participating  agency  to  reasonable  re¬ 
quests  for  explanations  and  interpreta¬ 
tions  of  the  information;  and 

(2)  The  right  to  request  that  the 
agency  provide  copies  of  the  records  con¬ 
taining  the  information  if  failure  to  pro¬ 
vide  those  copies  would  effectively  pre¬ 
vent  the  parent  from  exercising  the  right 
to  Inspect  and  review  the  information. 

(c)  An  agency  may  presume  that  the 
parent  has  authority  to  inspect  and  re¬ 
view  information  relating  to  his  or  her 
child  unless  the  agency  has  been  advised 
that  the  parent  does  not  have  the  au¬ 
thority  imder  applicable  State  law  g;ov- 
eming  such  matters  as  guso'dianshlp, 
separation,  and  divorce. 

(20  UJ3.C.  1412(2)  (D) ;  1417(c) .) 

§  121a.453  Record  of  acccM. 

Each  participating  agency  shall  keep  a 
record  of  parties  obtaining  access  to  in¬ 
formation  collected,  maintained,  or  used 
under  this  part  (except  access  by  parents 
and  authorized  employees  of  the  partici¬ 
pating  agraicy),  including  the  name  of 
the  party,  the  date  access  was  giroi.  and 


the  purpose  for  which  the  party  is  au-?. 
thorized  to  use  the  Informatiosi. 

(20  U.S.C.  1412(2)  (D) ;  1417(o) .) 

§  121a.434  Records  on  more  than  one 
child. 

If  any  record  includes  information  on 
more  than  one  child,  the  parents  of  thosj 
children  shall  have  the  right  to  inspect 
and  review  only  the  information  relating 
to  their  child  or  to  be  informed  of  that 
specific  information. 

(20  U.S.C.  1412(2)  (D) ;  1417(c) .) 

§  l21;<.iS5  List  of  t^pcs  and  liM’alions 
of  information. 

Each  participating  agency  shall  pro¬ 
vide  parents  on  request  a  list  of  the  types 
and  locations  of  information  collected, 
maintained,  or  used  by  the  agency. 

(20  U.S.C.  1412(2)  (D) ;  1417(c)  .) 

§  12la.456  Fees. 

(a)  A  participating  agency  may  charge 
a  fee  for  copies  of  records  which  are 
made  for  parents  under  this  subiiart  if 
the  fee  does  not  effectively  prevent  the 
parents  from  exercising  their  right  to 
inspect  and  review  those  records. 

(b)  A  participating  agency  may  not 
charge  a  fee  to  search  for  or  to  retrieve 
information  imder  this  subpart. 

(20U.S.C.  1412(2)  (D);  1417(c).) 

§  I21a.457  Amendment  of  records  at 
partmt’s  ri^uest. 

(a)  A  parent  who  believes  that  infor¬ 
mation  collected,  maintained,  or  used 
under  this  part  is  inaccurate  or  ml^fiead- 
ing  or  violates  the  privacy  or  other  rights 
of  the  child,  may  request  the  participat¬ 
ing  agency  which  maintains  the  infor¬ 
mation  to  amend  the  information. 

(b)  The  agency  shall  decide  whether  to 
amend  the  information  in  accordance 
with  the  request  within  a  reascmable  pe¬ 
riod  of  time  of  receipt  of  the  request. 

(c)  If  the  agency  decides  to  refuse  to 
amend  the  information  in  accordance 
with  the  request  it  shall  inform  the  par¬ 
ent  of  the  refusal,  and  advise  the  parent 
of  the  right  to  a  hearing  under  §  121a.458. 
(20  U.S.C.  1412(2)  (D);  1417(c).) 

§  121a.458  Opportunity  for  a  hearing. 

The  agency  shall,  on  request,  provide 
an  opportunity  for  a  hearing  to  challenge 
information  to  Insure  that  it  is  not  inac¬ 
curate,  misleading,  or  otherwise  in  viola¬ 
tion  of  the  privacy  or  other  rights  of  the 
child. 

(20UB.C.  1412(2)  (D);  1417(c).) 

§  121a.459  Result  of  hearing. 

(a)  If.  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
inaccurate,  misleading  or  otherwise  in 
violation  of  the  privacy  or  other  rights 
of  the  child,  it  shall  amend  the  informa¬ 
tion  accordingly  and  so  inform  the  par¬ 
ent  in  writing. 

(b)  If,  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
not  inaccurate,  misleading,  or  otherwise 
in  violation  of  the  privacy  or  other  ri^ts 
of  the  child,  it  shall  Inform  the  parent  of 
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the  right  to  place  in  the  records  it  main¬ 
tains  on  the  child  a  statement  ccxnment- 
ing  on  the  information  or  setting  forth 
any  reasons  for  disagreeing  with  the 
decision  of  the  agency. 

(c)  Any  explanation  placed  in  the  rec¬ 
ords  of  the  child  under  this  section  must: 

(1)  Be  maintained  by  the  agency  as 
part  of  the  records  of  the  child  as  long 
as  the  record  or  contested  portion  is 
maintained  by  the  agency;  and 

(2)  If  the  records  of  the  child  or  the 
contested  portion  is  disclosed  by  the 
agency  to  any  party,  the  explanation 
must  also  be  disclosed  to  the  party. 

<20  U.8.C.  1412(2)  (D) ;  1417(C) .)  , 

§  121a.460  Hearing  procedur<>8. 

A  hearing  held  under  §  121a.458  of  this 
subpart  must  be  considered  according  to 
the  procedures  under  §  99.22  of  this  title. 
(20U.S.C.  1412(2)  (D);  1417(c)  .) 

§  121a.461  Consent. 

(a)  Parental  consent  must  be  obtained 
before  personally  identifiable  Informa¬ 
tion  is: 

(1)  Disclosed  to  anyone  other  than  of¬ 
ficials  of  participating  agencies  collect¬ 
ing  or  using  the  information  under  this 
part,  subject  to  paragraph  (b)  of  this 
section;  or 

(2)  tlsed  for  any  purpose  other  than 
meeting  a  requirement  under  this  part. 

(b)  An  educational  agency  or  institu¬ 
tion  subject  to  Part  99  of  this  title  may 
not  release  information  from  education 
records  to  participating  agencies  with¬ 
out  parental  consent  unless  authorized 
to  do  so  under  Part  99  ot  this  title. 

(c)  The  State  eduoattonal  agency  shall 
inifiude  policies  and  prooeduree  in  its  an¬ 
nual  program  plan  which  are  used  in  the 
event  that  a  parent  refuses  to  provide 
consent  under  this  seetlon. 

(20U.B.C.  1412(2)  (D);  1417(e)  .) 

§  121a.462  Safeguards. 

(a)  Each  participating  agency  shall 
protect  the  confidentiality  of  informa¬ 
tion  at  collection,  storage,  disclosure,  and 
destruction  stages. 

(b)  One  official  at  each  participating 
agency  shall  assume  responsibility  for 
insuring  the  confidentiality  of  any  per- 
scmally  identifiable  information. 

(c)  AH  persons  collecting  or  using  per- 
Bontdly  identifiable  information  must  re¬ 
ceive  training  or  instruction  regarding 
the  State’s  policies  and  procedures  under 
S  121a.29  of  Subpart  B  and  Part  99  of 
this  title. 

<d)  Each  participating  agency  shall 
maintain,  for  public  inspection,  a  cur¬ 
rent  listing  of  the  names  of  those  em¬ 
ployees  within  the  agency  who  may  have 
access  to  personally  Identifiable  infor¬ 
mation. 

(20  irB.C.  1412(2)  (D):  1417(c).) 

§  121a.463  Dcstmetion  of  information. 

(a)  All  personally  Identifiable  infor¬ 
mation  collected,  maintained,  or  used 
under  this  part  must  be  destroyed  with¬ 
in  five  years  after  the  information  is  no 


longer  needed  to  provide  educational 
services  to  the  child.  However,  a  perma¬ 
nent  record  of  a  student’s  name,  ad¬ 
dress,  and  phone  number,  his  or  her 
grades,  attendance  record,  classes  at¬ 
tended,  grade  level  completed,  and  year 
completed  may  be  maintained  without 
time  limitation. 

(b)  Before  destruction  of  data,  rea¬ 
sonable  efforts  must  be  made  to  notify 
parents  that  they  have  the  right  to  a 
copy  of  any  information  which  has  been 
collected,  maintained,  or  used  under 
this  part. 

(20  tJ.S.C.  1412(2)  (D);  1417(c)  .) 

§  121a.464  Children's  rights. 

The  State  educational  agency  shall 
include  policies  and  procedures  in  its 
annual  program  plan  regarding  the  ex¬ 
tent  to  which  children  are  afforded 
rights  of  privacy  similar  to  those  af¬ 
forded  to  parents,  taking  into  consider¬ 
ation  the  age  of  the  child  and  type  or 
severity  of  disability. 

(20  U.S.C.  1412(2)  (D):  1417(C)  .) 

§  121a.46S  Enfoireiiienl. 

The  State  educational  agency  shall 
describe  in  its  annual  program  plan  the 
policies  and  procedures,  includi^  sanc¬ 
tions,  which  the  State  uses  to  insure 
that  its  policies  and  procedures  are  fol¬ 
lowed  and  that  the  requirements  of  the 
Act  and  the  regulations  in  this  part  are 
met. 

(20  UJ3.C.  1412(2)  (D) ;  1417(c) .) 

§  ]21a.466  Office  of  Education. 

If  the  Office  of  Education  or  its  au¬ 
thorized  representatives  collect  any 
personally  identifiable  Information 
whicAi  is  not  subject  to  5  UJ3.C.  552a 
(Tlie  Privacy  Act  of  1074) ,  the  Ctnnmls- 
sion»  shaH  apply  the  requirements  of 
5  UJ3.C.  section  692a <b)  (l)-(2),  <4)- 
(11);  (c);  (d);  (e)(1),  (2),  <3) (A), 
(B).and  (D),  (6)-(l0);  (h) ;  (m) ;  and 
(n),  and  the  regulations  implemendng 
those  provisions  in  Part  5b  of  this  title. 
(20  un.c.  1412(2)  (D);  1417(c).) 

Office  of  Educational  Proceduees 
§  121a.4S0  Opportunity  for  a  hearing. 

The  Commissioner  gives  a  State  edu¬ 
cational  agency  reasonable  notice  and 
an  opportunity  for  a  hearing  before 
taldng  any  of  the  following  actions: 

(a)  Disapproval  of  a  State’s  annual 
program  plan  under  { 121a.l3  of  Sub¬ 
part  B. 

(b)  Withholding  payments  from  a 
State  under  {  121a.490  or  .under  section 
434(c)  of  the  General  Education  Pro¬ 
visions  Act. 

(c)  Waiving  the  requirement  under 
S  121a.489  of  this  subpart  regarding 
supplementing  and  supplanting  with 
funds  provided  under  Part  B  of  the  Act. 
(20  UJ3.C.  1232c(c);  1413(a)(9)(B);  1413 
(c):  1416.) 

§  121a.481  Hearing  panel. 

The  Commissioner  appoints  a  Hear¬ 
ing  Panel  consisting  of  not  less  than 


three  persons  to  conduct  any  hearing 
under  §  121a.480  of  this  subpart 
(20  UJS.C.  1232c(c);  1413(a)(9)(B);  1413 
(c);  1416.) 

§  121a.482  Hearing  procedures. 

(a)  (1)  If  the  Hearing  Panel  deter¬ 
mines  that  oral  testimony  would  not 
materially  assist  the  resolution  of  dis¬ 
puted  facts,  the  Panel  shall  give  each 
party  an  opportunity  for  presenting  the 
case: 

(i)  In  whole  or  in  part  in  writing,  or 

(ii)  In  an  informal  conference  before 
the  Hearing  Panel. 

(2)  The  Hearing  Panel  shall  give  each 
party: 

(1)  Notice  of  the  issues  to  be  consid¬ 
ered  (if  this  notice  has  not  alreacly  been 
given);  and 

(ii)  An  opportunity  to  be  represented 
by  counsel. 

(b)  If  the  Hearing  Panel  determines 
that  oral  testimony  would  materially  as¬ 
sist  the  resolution  of  disputed  facts,  the 
Panel  shall  give  each  party,  in  addition 
to  the  requirements  imder  paragraph  (a) 
(2)  of  this  section: 

(1)  An  opportunity  to  obtain  a  record 
of  the  proceedings; 

(2)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf;  and 

(3)  An  opportunity  to  cross-examine 
witnesses  either  orally  or  with  written 
questions. 

(20  UJ3.C.  1232c(C):  1413(a)(9)(B);  14)3 

(C):  1416.) 

§  ]21a.483  Initial  decision;  final  de«‘i- 
sion. 

(a)  The  Hearing  Panel  shall  prepare 
an  Initial  written  decision  which  includes 
findings  of  fact  and  tlie  conclusions  based 
on  those  faets. 

<b)  The  Hearing  Panel  shall  mail  a 
eopy  of  ttie  Inlttal  decision  to  eaeh  party 
(or  to  the  partyls  eounseX)  and  to  the 
Commissioner,  with  a  notice  that  each 
party  has  an  (^portunlty  to  submit  writ¬ 
ten  comments  regarding  the  decision  to 
the  Commlssicmer  within  a  specified  rea¬ 
sonable  time. 

(c)  The  Initial  decision  of  the  Hear¬ 
ing  Panel  Is  the  final  decision  of  the 
C(Hnmlssioner  unless,  within  25  days 
after  the  ^d  of  the  time  for  receipt  of 
written  (XHnments,  the  Ccanmlsskmer  in- ' 
forms  the  Panel  In  writing  that  the  deci- 
sl(xi  is  being  reviewed. 

(d)  Review  by  the  Commissitmer  is 
based  on  the  decision,  the  written  record,, 
if  any,  of  the  Heaxl^  Panel’s- proceed¬ 
ings,  and  written  (XMnments  or  mral  argu¬ 
ments  by  the  parties. 

(e)  No  decision  under  this  section  be¬ 
comes  final  imtil  it  Is  served  on  the  State 
educational  agency  or  its  attorney. 

(20UJS.C.  1232C(C):  1413(a)(9)(b);  1413(cl; 

1416.) 

§  121a.489  Waiver  of  requirement  re¬ 
garding  Bupplementing  and  supplant¬ 
ing  with  Part  B  funds. 

(a)  Under  sectlcm  613(a)  (9)  (B)  of  the 
Act,  the  State  educational  agency  must 
Insure  that  Federal  funds  provided  under 
Part  B  of  the  Act  are  used  to  sumdanent 
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and  increase  the  level  of  State  ^d  local 
funds  expended  for  the  education  of 
handicapped  children,  and  in  no  case  to 
supplant  those  State  and  local  funds. 

(b)  If  the  State  provides  clear  and 
convincing  evidence  that  all  handicapped 
children  have  available  to  them  a  free 
appropriate  public  education,  the  Com¬ 
missioner  may  waive  in  part  the  require¬ 
ment  under  secticm  613(a)  (9)  (B)  of  the 
Act  if  the  Cwnmissioner  concurs  with  the 
evidence  provided  by  the  State. 

(c)  If  a  State  wishes  to  request  a 
waiver,  it  must  inform  the  Commissioner 
in  writing.  The  Commissioner  then  pro¬ 
vides  the  State  with  a  finance  and  mem¬ 
bership  report  form  which  provides  the 
basis  for  the  request. 

(d)  In  its  request  for  a  waiver,  the 
State  shall  Include  the  results  of  a  special 
study  made  by  the  State  to  obtain  evid¬ 
ence  of  the  availability  of  a  free  appro¬ 
priate  public  education  to  all  handi¬ 
capped  children.  The  ^>eclal  study  must 
include  statements^  by  a  representative 
sample  of  organizations  which  deal  with 
handicapped  children,  and  parents  and 
teachers  of  handlcapp^  children,  relat¬ 
ing  to  the  following  areas; 

( 1 )  The  adequacy  and  cwnpr^ensive- 
ness  of  the  State’s  system  for  locating. 
Identifying,  and  evaluating  handicapped 
children,  and 

(2)  The  cost  to  parents,  it  any,  for 
education  for  children  enrolled  in  pub¬ 
lic  and  private  day  schools,  and  in  public 
and  private  residential  schools  and  in¬ 
stitutions. 

(e)  In  its  request  for  a  waiver,  the 
State  shall  include  finance  data  relating 
to  the  availability  of  a  free  appropriate 
public  education  for  all  handicapped 
children,  including: 

(1)  The  total  current  expenditures  for 
regular  educaticm  programs  and  special 
education  programs  by  function  and  by 
source  of  funds  (State,  local,  and  Fed¬ 
eral)  for  the  previous  school  year,  and 

(2)  The  full-time  equlvtilent  member¬ 
ship  of  students  enrolled  in  regular  pro¬ 
grams  and  in  special  programs  in  the 
previous  school  year. 

(f)  The  Commissioner  considers  ffie 
information  which  the  State  provides 
under  paragraph  (d)  and  (e)  of  this 
section,  alrnig  with  any  additional  in- 
formaticm  he  may  request,  or  obtain 
through  on-site  reviews  (rf  the  State’s 
education  programs  and  records,  to  de¬ 
termine  if  all  children  have  available 
to  them  a  free  appropriate  public  educa- 
ticm.  and  if  so,  ^e  extent  of  the  waiver. 

(g)  The  State  may  request  a  hearing 
und^  S§  121a.480-121a.483  with  regard 
to  any  final  action  by  the  Commis.'sloner 
under  this  section. 

<20  u  s  e.  1413(A)  (9)  (B) .) 

§  121a.490  Withholding  payiiM'^ntH. 

(a)  The  Commissioner  may  make  the 
following  findings  only  after  reasonable 
notice  and  an  importunity  for  a  hearing 
under  §S  121a.480-121.483  to  the  State 
educational  agency  invedved  (and  to  any 
local  educational  agency  affected  by  any 
failure  described  In  paragraph  (a)  (2)  of 
Oils  sectioa) : 


(1)  That  tiwe  has  been  a  failure  to 
comidy  substantially  with  the  provisions 
of  section  612  and  613  of  the  Act,  or 

(2)  Tliat  in  the  administratioa  of  the 
annual  program  phm  there  Is  a  failure 
to  comply  with  any  provision  ol  this  part 
or  with  any  requirem^it  in  the  apidlca- 
tion  of  a  local  educational  agency  ap¬ 
proved  by  the  State  educational  agency 
under  the  annual  lu-ogram  plan. 

(b)  After  makh^  either  oi  the  find¬ 
ings  in  paragrfmh  (a)  of  this  section,  the 
Commissioner: 

(1)  Shall,  after  notifying  the  State 
educational  agency,  withhold  any  fur¬ 
ther  payments  to  the  State  under  this 
part,  and 

(2)  May,  after  notifying  tiie  State 
educational  agency,  withhold  further 
payments  to  the  State  imder  the  Federal 
programs  referred  to  in  $  121a.39  of  Sub¬ 
part  B  which  are  within  his  jurisdlcticm, 
to  the  exten,^  that  funds  under  those 
programs  are  available  for  the  provision 
of  assistance  for  the  education  of  handi¬ 
capped  children. 

(c)  If  the  Commissioner  withholds 
payments  under  paragraph  (b>  of  Uiis 
section  he  may  determine: 

(1)  That  withholding  is  limited  to  pro¬ 
grams  or  projects  under  the  annual  pro¬ 
gram  plan,  or  portiems  of  it,  affected  by 
the  failure,  or 

(2)  'That  the  State  educatKmal  agency 
must  not  make  further  payments  under 
Part  B  of  the  Act  to  specified  local  educa¬ 
tional  agencies  affected  by  the  failure. 
(20  U.S.C.  1416(a).) 

§  121a.491  Rein^lating  payment’*. 

Until  the  Commissioner  is  satisfied 
that  there  is  no  longer  any  failure  to 
comply  with  the  provisions  of  thLs  part, 
as  specified  in  §  121a.490(a) : 

(a)  No  further  payments  shall  be 
made  to  the  State  under  this  part  or 
under  the  Federal  programs  specified  in 
section  613(a)  (2)  of  the  Act  which  are 
within  his  jurisdiction  to  the  extoit 
that  fimds  imder  those  programs  are 
available  for  the  provision  of  assistance 
for  the  education  <rf  handlcaw>ed  chil¬ 
dren,  or 

(b)  Payments  by  the  State  educational 
agency  under  this  part  shall  be  limited 
to  local  educational  agencies  whose  ac- 
Urnis  did  not  cause  or  were  not  Involved 
in  the  failure. 

(20  U.S.C.  1416(a) .) 

§  12la.492  Public  n<»tice  by  State  and 
local  educational  agencies. 

Any  State  educational  agency  and  local 
educational  agency  which  receives  a  no¬ 
tice  under  S  121a.490(a)  shall,  by  means 
of  a  public  notice,  take  any  necessary 
measures  to  inform  the  public  within  the 
agency’s  jurisdiction  of  the  pendency  of 
the  action. 

(20  UB.C.  141(a).) 

§  121a.493  Judicial  review  of  Ikmimia* 
sioner's  final  action  im  annual  pro¬ 
gram  plan.  ' 

If  any  State  Is  dissatisfied  with  the 
Commissioner’s  final  action  with  respect 


to  its  annual  program  i4aa  submitted 
undw  Subpart  B.  the  State  may  under 
sectioa  616(b)  of  the  Act.  within  sixty 
days  aftm*  notice  of  the  actimi.  file  a  peti¬ 
tion  t<x  review  that  action  with  the 
Uhlted  States  Court  of  App^ds  tat  the 
circuit  in  which  the  State  is  located. 

(90  U.S.C.  1416(b).) 

Subpart  F — State  Administration 
General 

§  121a.500  Federal  funds  for  State  ad¬ 
ministration. 

A  State  may  use  five  per  cent  of  the 
total  State  allotment  in  any  fiscal  year 
imder  Part  B  of  the  Act,  or  $200,000, 
whichever  is  greater,  fm*  administiutive 
costs  related  to  carrying  out  sections  612 
and  613  of  the  Act.  However,  this  amount 
cannot  be  greater  than  the  amoiud  which 
the  State  may  use  imder  $  121a.604(a> 
or  §  121a.605(a) ,  as  the  case  may  be. 

(20  U.S.C.  611  (b),  (c).) 

§  121  a. SOI  Allowable  costs. 

(a)  The  State  educational  agency  may 
use  funds  under  §  121a.500  of  this  Sub¬ 
part  for: 

(1)  Administration  of  the  annual  pro¬ 
gram  plan  and  for  planning  at  the  State 
level,  including  planning,  or  assisting  in 
the  planning,  of  programs  or  larojects  for 
the  education  of  handicapped  children. 

(2)  Approval,  supervision,  monitoring, 
and  evaluation  of  the  effectiveness  of 
local  programs  and  projects  for  the  edu¬ 
cation  of  handicapped  children; 

(3)  Technical  assistance  to  local  edu¬ 
cational  agencies  with  respect  to  the  re¬ 
quirements  of  this  part; 

(4)  Dissemination  and  use  of  the  re¬ 
sults  of  educational  research  and  demon¬ 
strations  and  dissemination  of  informa¬ 
tion,  relating  to  Statewide  special  educa¬ 
tion  activities  for  handicapped  children 
and  projects  assisted  under  Part  B  of 
the  Act; 

(5>  Leadei'ship  services  for  the  pro¬ 
gram  supervision  and  management  of 
special  education  activities  for  the  handi¬ 
capped,  and 

(6)  Other  State  leadership  activities 
and  consultative  services, 

(b)  'The  State  educational  agency 
shall  use  the  remaindw  of  its  funds 
under  §  121a.5(>0  in  accordance  with 
5  121a  .250  of  Subpart  C. 

(20UB.C.  1411  (b),  (c).) 

§  I21u.502  Reallocalion  of  lo<-al  rdura- 
tional  agency  fundft. 

If  a  State  educational  agency  deter¬ 
mines  that  a  local  educational  agency 
is  adequately  providing  a  free  appropri¬ 
ate  public  education  to  all  handicapped 
chil^en  residing  in  the  area  served  by 
the  local  agency  with  State  and  local 
funds  otherw'ise  available  to  the  local 
agency,  the  State  educational  agency 
may  reallocate  funds  (or  portions  of 
those  funds  which  are  not  required  to 
provide  special  educaticm  and  related 
services)  made  available-  to  the  local 
agency  under  S  121a.606  of  Subpart  O.  to 
other  local  educational  agencies  within 
the  State  wldch  are  not  adequately  pro- 


FBIEtAL  REOtSTER,  VOl.  41,  NO.  9St — ^INURSOAV,  OECEMKR  30,  IVT* 


ftOPOSED  MILES 


56995 


vlding  special  educatioa  and  related 
services  to  all  handicapped  children  re¬ 
siding  in  the  areas  served  the  other 
local  educational  agencies. 

(30  use.  1414(e). 1 

Stats  Advisory  Panel 

§  121a.S50  EstaUnknaeat. 

(a)  Each  State  shall  estabhsh,  in  ac¬ 
cordance  with  the  provisions  of  this  sub¬ 
part,  a  State  advisory  panel  on  the 
education  of  handlcapp^  children. 

(b)  Hie  advisory  panel  must  be  ap¬ 
pointed  by  the  Governor  or  any  other 
ofBcial  authorized  und«’  State  law  to 
make  those  appointments. 

(c)  If  a  State  has  an  existing  advisory 
pand  that  can  perform  the  functions  in 
S  121a.552.  the  State  may  modify  the 
existing  panel  so  that  it  fulfills  all  of  the 
requirements  of  this  subpart,  instead  of 
establishing  a  new  advisory  panel 

(20  UBX:.  1413(a)  (12).) 

§  121a.551  Meoabenhip. 

The  membership  of  the  State  advisory 
panel  must  be  composed  of  persons  in¬ 
volved  in  or  concerned  with  the  educa- 
tirni  of  handicapped  children.  Hie  mem¬ 
bership  must  include  at  least  one  person 
representative  of  each  of  the  following 
groups: 

(a)  Handicapped  individuals. 

(b)  Teaches  of  handicapped  children. 

(c)  Parents  of  handicapped  children. 

(d)  State  and  local  educati(»ial 
officials. 

(e)  Special  educati<m  program  admin¬ 
istrators. 

(20  U.S.C.  1413(a)  (12).) 

§  121a. 552  AdviMMTy  funrtionM  and  pru- 

ceduref*. 

(a)  Hie  State  advisory  panel  shall: 

(1)  Advise  the  State  educational 
agency  ot  unmet  needs  within  the  State 
in  the  education  of  handicapped  chil¬ 
dren; 

(2)  Comment  publicly  on  the  rules  or 
regulations  proposed  for  issuance  by  the 
State  regarding  the  education  of  handi¬ 
capped  children  and  the  procedures  for 
distribution  of  funds  under  this  part; 
and 

(3)  Assist  the  State  in  developing  and 
reporting  such  information  and  evalua¬ 
tions  as  may  assist  the  Commissioner  in 
the  performance  of  his  responsibilities 
under  section  618. 

(b)  Hie  advisory  panel  shall  meet  as 
often  as  necessary  to  conduct  its  busi¬ 
ness. 

(c)  By  July  1  of  each  year,  the  ad¬ 
visory  panel  ^all  submit  an  annual  re¬ 
port  of  panel  activities  and  suggestions 
to  the  State  educational  agency.  This  re¬ 
port  must  be  made  avaflable  to  the  pub¬ 
lic  in  a  manner  consistent  with  other 
public  reporting  requirem^ts  under  this 
part. 

(d)  Official  minutes  must  be  kept  on 
ail  panel  meetings  and  shall  be  made 
available  to  the  public  on  request. 

(e)  All  advleory  panel  meetings  and 
agenda  items  must  be  publicly  announced 


prior  to  the  meeting,  and  meetmgs  must 
be  open  to  the  public. 

(f)  When  reviewing  the  findings  and 
decisions  from  the  hearings,  sutaiitted 
in  accordance  with  9 121a.402(d)  of  Sub¬ 
part  E.  the  advisory  panel  must  be  con¬ 
sidered  to  be  a  participating  agency 
under  99  121a.450-121a.465  of  Sttopart  E. 

(g)  The  advisory  panel  shall  serve 
without  compensation  but  may  be  re¬ 
imbursed  from  funds  under  9 121a.500 
for  reasonable  and  necessary  expenses 
for  attending  meetings  and  performing 
duties. 

(20  UB.C.  1413(ft)(12)  .)  . 

Subpart  G — Allocation  of  Funds;  Reports 
Allocations 

§  121n.600  State  ontitleiiu-iit ;  foriniila. 

(a)  The  maximum  amount  of  the 
grant  to  which  a  State  is  entitled  tmder 
section  611  of  the  Act  in  any  fiscal  year 
is  equal  to  the  number  of  handicapped 
children  aged  three  through  21  in  the 
State  who  are  receiving  special  education 
and  related  services,  multiplied  by  the 
applicable  percentage,  under  paragraph 

(b)  this  section,  of  the  average  per 
pupil  expenditure  in  public  elementary 
and  secondary  schools  in  the  United 
States. 

(b)  For  the  purposes  of  the  formula  in 
paragraph  (a)  of  this  section,  the  appli¬ 
cable  percentage  of  the  average  per  pupil 
exp^dlture  in  public  elementary  and 
secondary  schoeds  in  the  United  States 
for  each  fiscal  year  is : 

(1)  1978 — 5  percent. 

(2)  1979 — 10  perc^t. 

(3)  1980 — 20  perc^t. 

(4)  1981 — 30  percent,  and 

(5)  1982,  and  for  each  fiscal  year  after 
1982,  40  percent. 

(20  U.S.C.  1411(a)(1)  .) 

(c)  For  the  purposes  of  this  section, 
the  average  per  pupil  expenditure  in  pub¬ 
lic  elementary  and  secondary  schools  in 
the  United  States,  means  the  aggregate 
expenditures  during  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  computation  is  made  (or  if  satisfac¬ 
tory  data  for  that  year  are  not  available 
at  the  time  of  computation,  then  during 
the  most  recent  preceding  fiscal  year  for 
which  satisfactory  data  are  available)  of 
all  local  educational  agencies  in  the 
United  States  (which,  for  the  purpose  of 
this  section,  means  the  fifty  States  and 
the  restrict  of  Columbia) ,  plus  any  direct 
expenditures  by  the  State  for  operation 
of  those  agencies  (without  regard  to  the 
source  of  fimds  from  which  either  of: 
those  expenditures  are  made) ,  divided  by 
the  aggregate  number  of  children  in 
average  daily  attendance  to  whom  those 
agencies  provided  free  public  education 
during  that  preceding  year. 

(20  UA.C.  1411(a)(4).) 

§  121a.601  Liuiitatioiis  and  rxrlu.'tivtiM. 

(a)  In  determining  the  amount  of  a 
grant  under  9  121a.600  of  this  subpart, 
the  Commissioner  may  not  count: 

(1)  Handicapped  children  in  a  State  to 
the  extent  that  the  number  of  those  chil¬ 


dren  is  greater  than  12  percent  of  the 
number  of  all  childrm  stgea  five  through 
17  in  the  State; 

(2)  Children  virith  i^ecific  learning  dis¬ 
abilities  to  the  extent  that  the  number 
of  those  children  is  greater  than  two  per¬ 
cent  of  the  number  of  all  childr^  ages 
five  through  17  in  the  State;  and 

(3)  Handicapped  children  who  are 
counted  under  section  121  of  the  Ele¬ 
mentary  and  Secondary  Education  Act  of 
1965. 

(b)  For  the  purposes  of  paragrsqih  (a) 
of  this  section,  the  number  of  children 
aged  five  through  17  in  any  State  shall  be 
determined  by  the  Commissioner  on  the 
basis  of  the  most  recent  satisfactory  data 
available  to  him. 

(20  U.S.C.  1411(a)(5)) 

§  12la.602  Ratable  redueti4>ii». 

(a)  General.  If  the  sums  appropriated 
for  any  fiscal  year  for  making  payments 
to  States  under  section  611  of  the  Act 
are  not  sufficient  to  pay  in  full  the  total 
amounts  to  which  all  States  are  entitled 
to  receive  for  that  fiscal  year,  the  maxi¬ 
mum  amount  which  all  States  are  en¬ 
titled  to  receive  fm:  that  fiscal  year  shall 
be  ratably  reduced.  In  case  addltkmal 
funds  become  available  for  making  pay¬ 
ments  for  any  fiscal  year  during  which 
the  preceding  sentence  is  applicable, 
those  reduced  amounts  shall  be  increased 
on  the  same  basis  they  were  reduced. 
(20UJS.C.  1411(g)(1)  ) 

(b)  Reporting  dates  for  local  educa¬ 
tional  agencies  and  reallocations. 

(1)  In  any  fiscal  year  in  which  the 
State  entitlements  have  been  ratably  re¬ 
duced.  the  State  ec’ucational  agency  shall 
fix  dates  before  which  each  local  educa¬ 
tional  agency  shall  report  to  the  State 
the  amount  of  funds  available  to  It  which 
it  estimates  it  will  expend  under  this 
part. 

(2)  The  amounts  available  under  par¬ 
agraph  (a)(1)  of  this  section,  or  any 
amount  which  would  be  available  to  any 
other  local  educational  agrency  if  it  were 
to  submit  an  ai^lication  meeting  the  re- 
quiranents  of  this  part,  which  the  State 
educational  agency  determines  will  not 
be  used  for  tiie  period  of  its  availability, 
shall  be  available  for  allocation  to  those 
local  educational  agencies  whlch-'-^he 
State  educational  agency  determines  will 
need  and  be  able  to  use  additional  funds 
to  carry  out  approved  programs. 

(20U.S.C.  1411(g)(2).) 

§  121a.603  Hold  harmleiis  pruviiutMi. 

No  State  shall  receive  less  than  the 
amount  it  received  under  Part  B  of  the 
Act  for  fiscal  year  1977. 

(20U.S.C.  1411(a)(1).) 

§  I21a.604  Widiin-State  diHiribulioii : 
fiscal  year  1978. 

Of  the  funds  received  under  9  121a.600 
of  this  subpart  by  any  State  for  fiscal 
year  1978; 

(a)  50  percent  may  be  used  by  the 
State  in  accordance  with  the  profiskne 
of  9 121a.500  of  Subpart  F  and  {  l21a.2S0 
of  Subpart  C,  and 
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(b)  50  percent  shall  be  distributed  to 
local  educational  i^encies  In  the  State 
in  accordance  with  S  121a.606. 

(20UJ3.C.  1411(b)(1).) 

§  121a.605  Within-State  distribution:  fis* 
cal  year  1979  and  after. 

Of  the  funds  received  under  !121a.600 
by  any  State  for  fiscal  year  1979,  and  for 
each  fiscal  year  after  fiscal  year  1979: 

(a)  25  percent  may  be  used  by  the 
State  in  accordance  with  S121a.500  of 
Subpart  F  and  §121a.250  of  Subpart  C, 
and 

(b)  75  percent  ^all  be  distributed  to 
the  local  educational  agencies  In  the 
State  in  accordance  with  §  121a.606. 
(20UB.C.  1411(C)(1).) 

§  121a.606  Local  educational  agency 
entitlements;  formula. 

From  the  total  amount  of  funds  avail¬ 
able  to  all  local  educational  agencies, 
each  local  educational  agency  is  entitled 
to  an  amount  which  bears  the  same  ratio 
to  the  total  amount  as  the  number  of 
handicapped  children  aged  three  through 
21  in  that  agracy  who  are  receiving  spe¬ 
cial  education  and  related  services  bears 
to  the  aggregate  number  of  handlci^wed 
aged  three  through  21  receiving  special 
education  and  related  services  in  all  local 
educati(nial  agencies  which  a]H>ly  to  the 
State  educational  agency  for  funds  under 
Fart  B  of  the  Act 
(20n£.C.  1411(d).) 

§  121«.607  EntitlementA  to  jurisdictions. 

(a)  The  jurisdictions  to  which  this  see- 
tkm  aiH>lies  are  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the  Trust  Terri¬ 
tory  of  the  Pacific  Ttdands. 

(b)  Each  jivisdtetion  under  paragzaph 
(a)  of  this  seedon  is  entitled  to  a  gnmt 
for  the  purposes  set  fmrOi  in  section  601 
(c)  of  the  Act.  The  amount  to  which 
those  Jurisdictions  are  so  entitled  fOr  any 
fiscal  year  shall  rx>t  exceed  an  amoimt 
equal  to  1  percent  of  the  aggregate  of  the 
amounts  available  to  all  States  undw 
this  part  for  that  fiscal  year.  Funds  ap¬ 
propriated  for  those  jurisdlcticxis  shall  be 
allocated  proportkmately  among  them  on 
the  basis  of  the  numbm*  of  children  aged 
three  through  twenty-one  in  each  Juris¬ 
diction.  However,  no  jurisdiction  shall  re¬ 
ceive  less  than  $150,000,  and  other  alloca¬ 
tions  Shan  be  ratably  reduced  if 
necessary  to  Insure  that  each  jurisdic¬ 
tion  receives  at  least  that  amount. 

(c)  The  amount  expended  for  adminis¬ 
tration  by  each  Jurisdiction  under  this 
section  shaU  not  exceed  5  percent  of  the 
amount  allotted  to  the  jurisdiction  for 
any  fiscal  year,  or  $35,000,  whichever  is 
greater. 

(20  U.S.C  1411  (e)) 

Reportts 

§  121a.650  Annual  report  of  children 
served— report  requirement. 

(a)  The  State  educational  agency  shaU 
report  to  the  Commissioner  no  later  than 
April  1  oi  each  year  the  number  of  handi¬ 
capped  chlldr^  residing  In  the  State  who 


are  receiving  special  educatiw  and  re¬ 
lated  services. 

(b)  The  State  educatl<mal  agency  shall 
submit  the  report  on  forms  provided  by 
the  Cmnmisskmer. 

(20  UA.C.  1411(a)  (8);  1417(b)) 

§  121a.651  Annual  report  of  children 
served— information  required  in  the 
report. 

(a)  In  its  report,  the  State  educational 
agency  shall  include  a  table  which  shows : 

(1)  The  number  of  handicapped  chil¬ 
dren  receiving  special  education  and  re¬ 
lated  services  (Hi  October  1  and  on  Friiru- 
ary  1  of  that  school  year,  and  the  average 
of  the  numbers  for  those  two  dates; 

(2)  The  number  of  those  handicapped 
children  within  each  disability  category, 
as  defined  in  the  definition  of  ‘Tiandl- 
capped  children”  in  S  121a.4  of  Subpart 
A;  and 

(3)  The  number  of  those  handicapped 
children  within  each  the  following  age 
groups: 

(1)  Birth  through  two; 

(ii)  Three  through  five; 

(ill)  Six  through  seventeen;  and 

(iv)  Eighteen  through  twen^-cme. 

(b)  The  State  educational  agency  mi^ 
not  report  a  multl-handlcapped  child 
under  more  than  (me  disability  category. 

(20  UJ3.C.  1411(a)(3);  1411(a)  (6)  (A)  (11); 
1418(b);  1417(b)) 

§  12Ia.652  Annual  report  of  children 
served— certification. 

The  State  educational  t^ency  shall  In¬ 
clude  In  its  rep<Ht  a  certification  signed 
by  an  authorized  official  of  the  agency 
that  Uie  Information  provided  is  an  ac¬ 
curate  and  uDdupllttated  count  of  hancM- 
cepped  receiving  special  educa- 

tkm  and  related  services  on  the  dates  in 
qaestion. 

<20  U3>C.  1411  (a)  (3);  1417(b)) 

§  121a.653  Annual  report  of  children 
served— criteria  for  counting  ehil* 
dren. 

(a)  ITie  State  educational  agency  may 
Include  handicapped  children  In  Its  re¬ 
port  who: 

(1)  Are  enr<^ed  in  a  school  or  program 
which  provides  them  with  both  special 
education  and  related  services;  or 

(2)  Are  enrolled  in  a  schocd  or  program 
which  provides  them  cmly  with  special 
education,  if  they  do*  not  need  related 
services  to  assist  them  In  benefittlng  from 
that  special  education. 

(b)  Tlie  State  educational  agency  may 
not  Include  handicapped  children  in  Its 
r^xirt  who: 

(1)  Are  not  enrolled  In  a  school  or  pro¬ 
gram  which  provides  them  with  special 
education; 

(2)  Are  not  provided  with  a  related 
service  that  Uiey  need  to  assist  them  in 
benefittlng  from  special  education;  or 

(3)  Are  counted  by  a  State  agency  un- 
d^  section  121  of  the  Elementary  and 
Secondary  Education  Act  of  1956,  as 
amended. 

(20  U.S.C.  1411(a)(3);  1417(b)) 


§  I21a.654  Annual  report  of  children 
served— other  responsibilities  of  the 
State  educational  agency. 

In  addition  to  meeting  the  other  re- 
quiranents  in  this  subpart,  the  State 
educational  agency  shall; 

(a)  Establish  procedures  to  be  used  by 
local  educational  agencies  and  other  edu¬ 
cational  institutions  in  counting  the 
number  of  handicapped  children  receiv¬ 
ing  special  education  and  related 
services; 

(b)  Set  dates  by  which  those  agencies 
and  institutions  must  report  to  the  State 
educational  agency  to  Insure  that  the 
State  complies  with  §  121a.650(a) ; 

(c)  Obtain  certificati(m  from  each 
agency  and  institution  that  an  undupli¬ 
cated  and  accurate  count  has  been  made; 

(d)  Aggregate  the  data  frcnn  the  count 
obtained  from  each  agency  and  institu¬ 
tion,  and  prepare  the  r^iorts  required 
imder  this  subpart;  and 

(e)  Assure  that  documentation  is 
maintained  which  enables  the  State  and 
the  C<Hnmissloner  to  audit  the  accuracy 
of  the  count. 

(20  U.S.C.  1411  (a)  (3);  1417(b) ) 


5.  A  new  Part  121m  is  added,  to  read  as 
follows: 

PART  121m— INCENTIVE  GRANTS 

8«0. 

131m.  1  Scope;  purpoee. 

Ulma  General  provlelonfi  regulations. 
121m.  3  EtlglbUlty. 

121m  4  Application, 
laim.  6  Application  contents. 

121m  6  Amount  of  grant. 

12lm.  7  Partl<2patlon  by  children  not 
counted  under  Part  B  of  the 
Aet. 

121m.  8  Excess  costs. 

Mlm.  9  Admlntstratlim 

MKIm.  10  Annual  eva4uatl<m  report. 

Autbobitt:  See.  6M  of  Pub.  I*.  91-230,  as 
amended,  80  Btat.  793  (20  UJ3.0.  1410) ,  unless 
otherwlee  noted. 

§  121m.l  Scope;  purpoee. 

(a)  This  part  apidies  to  assistance 
under  section  619  of  the  Act. 

(b)  The  Oommlssioner  awards  a  grant 
to  each  State  which  provides  special  edu¬ 
cation  and  related  services  to  handl- 
<»pped  children  ages  three,  four,  or  five. 

(c)  The  State  shall  use  fimds  provided 
under  this  part  to  give  special  educa¬ 
tion  and  related  services  to  handlcaiHied 
children  In  the  age  groups  named  In 
paragraph  (b)  of  this  section. 

(d)  The  terms  "special  education”  and 
"related  services”  have  the  meanings  de¬ 
fined  in  S  121a.4  of  this  chapter. 

(20  n.s.c.  i4ig(c) ) 

Comment.  The  terms  “related  eervicee"  aud 
“special  education"  are  defined  In  1 121a.4  ae 
follows: 

“Related  services”  means  traj(uq>ortatlon 
and  such  developmental,  corrective,  and  other 
supportive  services  as  ate  required  to  assist 
a  handicapped  child  to  benefit  from  speclcU 
education,  and  Includes  speech  pathology 
and  audMogy,  psychological  services,  phyd- 
oai  axMl  oocup€d>lonal  ther<q>y,  recreation, 
early  Identification  and  assessment  of  dis- 
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abUitles  in  children,  oounseUng  services,  and 
medical  services  for  diagnostic  or  evaluatkm 
purposes.  The  term  also  Includes  school  so¬ 
cial  work  services,  psntit  counseling  and. 
training,  providing  parents  with  Information 
about  child  development,  and  assisting  par¬ 
ents  In  understcuadlng  the  special  needs  of 
their  child. 

The  terms  used  in  this  definition  are 
defined  as  follows: 

(a)  “Audiology”  means: 

(1)  Identification  of  children  with 
hearing  loss; 

(2)  Determtoatlon  of  the  range,  na¬ 
ture,  and  degree  of  hearing  loss,  includ¬ 
ing  referral  for  medical  or  o1h«:  profes¬ 
sional  attention  for  the  habilitation  of 
hearing; 

(3)  Provisioh  of  haMlltative  activities, 
such  as  language  habilitation,  auditory 
training,  speech  reading  (lip-reading), 
hearing  evaluation,  and  speech  conserva-^ 
tion; 

(4)  Creation  and  administration  of 
programs  of  hearing  conservation;  and 

(5)  Counseling  and  guidance  of  pu¬ 
pils,  parents,  and  teachers. 

(b)  “Counseling  services”  means  ac¬ 
tivities  conducted  by  a  certified  coun¬ 
selor. 

(c)  “Early  identificatiaa”  means  the 
Implementation  of  a  formal  plan  for 
identifying  a  disability  as  early  as  pos¬ 
sible  in  a  child’s  life. 

(d)  “Medical  services”  means  proce¬ 
dures  performed  by  a  licensed  physician 
to  determine  a  child’s  need  for  special 
education  and  related  services. 

(e)  -“Occupational  therapy”  means 
services  provided  by  a  licens^  occupa¬ 
tional  therapist. 

(f)  “Physical  therapy”,  means  activi¬ 
ties  for  restoring  damaged  or  atrophied 
muscles  to  improved  use. 

(g)  “Psychological  services”  means; 

(1)  Administering  psychological  and 
educational  tests; 

(2)  Interpreting  the  results; 

(3)  Gathering  and  Interpreting  infor¬ 
mation  about  child  behavior; 

(4)  Working  with  other  staff  members 
in  planning  school  programs  to  meet  the 
special  needs  of  children  as  indicated  by 
psychological  tests,  interviews,  and  be¬ 
havioral  evaluations;  £ind 

(5)  Planning  and  managing  a  program 
of  psychological  services,  including  psy¬ 
chological  counseling  for  children  and 
parents. 

(h)  “Recreation”  includes  leisure  edu¬ 
cation. 

(i)  “Speech  pathology”  means : 

(1)  The  identification  of  children  with 
speech  or  language  disorders; 

(2)  Diagnosis  and  appraisal  of  specific 
speech  or  language  disorders; 

(3)  Referral  for  medical  or  other  pro¬ 
fessional  attention  necessary  for  the  ha¬ 
bilitation  of  speech  or  langoiage  disor¬ 
ders; 

(4)  Provision  of  speech  and  language 
habilitation:  and 

(5)  Counseling  and  guidance  of  par¬ 
ents,  children,  and  teachers. 

(J)  “Transportation”  Includes: 

(1)  Travel  to  and  fr<Hn  school  and  be¬ 
tween  schools. 
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(2)  Travel  in  and  around  school  budd¬ 
ings,  and 

(3X  l^?eclalized  equipmoit  if  required. 
(20TTB.C.  1402(1T)) 

“Special  education”  means  specially 
designed  instruction,  at  no  cost  to  the 
parents  or  guardians,  to  meet  the  unique 
needs  of  a  handicapped  child,  including 
classroom  instruction,  instruction  in 
ph3rsical  education,  home  instruction, 
and  instruction  in  hospitals  and  institu¬ 
tions.  The  term  includes  speech  liathcd- 
ogy,  audiology,  occupational  therapy, 
and  physical  therapy,  if  tlie  service  is 
considered  “special  education”  rather 
than  a  “related  service”  under  State 
standards.  The  terms  in  this  definition 
are  defined  as  follows : 

(a)  “At  no  cost”  means  that  all  spe- 
'cially  designed  instruction  is  provided 
without  charge,  but  does  not  preclude  in¬ 
cidental  fees  which  are  normally  charged 
to  non-handicapped  studente  or  their 
parents  as  a  part  of  the  regular  educa¬ 
tion  program. 

(b)  “Physical  education”,  includes  spe¬ 
cial  physical  education,  adapted  physi¬ 
cal  location  and  motor  development, 
and  means  the  development  of  physical 
and  motor  fiitness,  fundamental  motor 
skills  and  patterns,  body  mechanics,  in¬ 
dividual  and  group  games  and  sports, 
skills  to  include  intramm-al  and  lifetime 
sports,  dance  and  movement  education. 

(c)  “Vocational  education”  means  or¬ 
ganized  educational  programs  which  are 
directly  related  to  the  preparation  of  in¬ 
dividuals  for  paid  or  unpaid  employment, 
or  for  additional  preparation  for  a  ca¬ 
reer  requiring  other  than  a  baccalaureate 
or  advanced  degree. 

(20  U.S.C.  1402(16).) 

§  121in.2  General  pruvisioiid  regula¬ 
tions. 

Assistance  imder  this  part  is  subject 
to  the  requirements  in  Parts  100,  100b, 
100c,  and  121  of  this  chapter  (including 
definitions  and  fiscal,  administrative, 
property  management,  and  other  mat¬ 
ters)  , 

(20  U.S.C.  1419.) 

§  121  ni. 3  Eligibility. 

A  State  is  eligible  to  receive  a  grant  if 
the  Commissioner  has  approved  its  an¬ 
nual  program  plan  under  Part  121a  of 
this  chapter. 

(20  U.S.C.  1419(a).) 

§  121ni.4  Application. 

(a)  To  receive  funds  under  this  part, 
a  State  must  submit  an  application  to  the 
Commissioner  through  its  State  educa¬ 
tional  agency. 

(b)  The  application  must  be  submitted 
as  an  attachment  to  the  State’s  annual 
program  plan  submitted  under  Part  121a 
of  this  chapter.  The  Commissioner  does 
not  accept  an  application  submitted  after 
the  date  of  that  submission. 

(20  U.S.C.  1419(b).) 

§  121ni.5  Application  contents. 

An  application  must  include  the  fol¬ 
lowing  material: 


(a)  A  description  of  the  State’s  goals 
and  objectives  for  meeting  the  education-  , 
al  needs  of  handicapped,  chlldrmi  ages 
three  through  five.  The«e  goals  and  ob¬ 
jectives  must  be  consistent  with  the 
State’s  full  educational  opportunity  goal 
mider  §  121a.23  of  this  chapter. 

(b)  A  description  of  the  objectives  to 
be  supported  by  the  grant  in  sufficient 
detail  to  determine  what  will  be  achieved 
with  the  grant. 

(c)  A  description  of  ttie  activities  to 
be  supported  by  the  grant.  ’The  activities 
must  be  related  to  the  objectives  imder 
paragraph  (b)  of  this  sectiem  and  must 
be  described  in  sufficient  detail  to  de¬ 
termine  how  the  grant  will  be  used. 

(d)  A  description  of  the  impact  the 
proposed  activities  will  have  on  handi¬ 
capped  children  ages  three  through  five. 
This  description  must  include  evidence 
that  the  proposed  activities  are  of  i^uf- 
ficient  size,  scope,  and  quality  to  warrant 
the  amoimt  of  the  expenditure.  The  ap¬ 
plication  must  indicate  the  number  of 
children  to  be  served  and  the  number  of 
handicapped  children  who  will  be  bene- 
fltted  indirectly.  If  children  are  to  be 
benefitted  indirectly,  there  must  be  a 
rationale  that  demonstrates  the  benefit. 

(e)  ’The  number  of  local  educational 
agencies  or  intermediate  educational 
units,  and  the  niunber  and  names  of 
other  agencies  which  will  provide  con¬ 
tractual  services  under  the  grant,  the 
activities  they  will  carry  out,  and  the 
reasons  for  selecting  these  agencies. 

(f)  The  dollar  amoimts  that  will  be 
spent  for  each  major  activity  described. 

(g)  A  description  of  the  procedures  the 
State  will  use  to  evaluate  the  extent  to 
which  the  activities  met  the  objectives 
described  under  paragraph  fb)  of  this 
section. 

(20  U.S.C.  i419(b).) 

§  121ni.6  Amount  of  grant. 

(a)  The  amount  of  a  grant  is  $300 
multiplied  by  the  average  number  of 
children  ages  three  through  five  coimted 
during  the  current  school  year  imder 
§§  121a.650-121a.654  of  this  chapter. 

(b)  If  appropriated  funds  are  less  than 
enough  to  pay  in  full  the  grants  under 
this  part,  the  amount  of  each  grant  is 
ratably  reduced. 

(20U.S.C.  1419(a),  (d).) 

§  121m. 7  Allowable  exp4‘ii(!i  I  urt!». 

The  State  educational  agency  may  use 
funds  under  this  part  to  give  special  edu¬ 
cation  and  relat^  services  to  handicap¬ 
ped  childi’en  ages  three  through  five  who 
are  not  counted  under  §§  121a.650-121a.- 
654  of  this  chapter  if  the  State  educa¬ 
tional  agency  assures  that  if  those  chil¬ 
dren  have  all  of  the  rights  afforded  un¬ 
der  part  121a  of  this  chapter. 

(20  U.S.C.  1419(c).) 

Comment.  In  carrying  out  the  provisions 
of  this  part  some  activities  are  considered 
particularly  appropriate  for  the  use  of  these 
funds:  (1)  Providing  parents  with  child  de¬ 
velopment  Information;  (2)  assisting  parents 
in  the  understanding  of  the  special  needs  of 
their  handicapped  child;  (3)  providing  par¬ 
ent  counseling  and  parent  training,  where 


FEOilAl.  tfOtSICI,  VOi.  41,  MO.  25X— TMUtSOAV,  OCCEMMI  >0,  f*7« 


56998 


PROPOSED  RULES 


•pproprlAie,  to  enable  parente  to  work  more 
effectively  with  tbelr  neede;  (4)  provtdiiiff 
enentlal  dlagnocds  and  aaseesment;  (5)  pro¬ 
viding  transportation  essential  to  the  de¬ 
livery  of  services;  (6)  providing  speech  ther¬ 
apy,  occupational  therapy,  or  physical 
therapy. 

§  121a.8  Kxf'€^)s  coHt». 

(a)  If  local  or  State  funds  are  avail¬ 
able  to  pay  for  the  education  of  non- 
handlcapped  children  of  the  same  age  as 
the  handicapped  children  served  with 
funds  under  this  part,  fimds  equal  to 
that  amount  must  also  be  made  avail¬ 
able  for  these  handicapped  children,  and 
the  State  may  only  use  the  funds  under 
this  part  to  suimlement  the  local  and 
State  funds. 


(b)  If  no  local  or  State  funds  are 
available  for  non-handicapped  children 
of  the  same  age.  funds  under  this  part 
may  be  used  to  pay  for  all  of  the  special 
educaticm  and  related  services  for  the 
handicapped  children. 

(20U.S.C.  1419<c).) 

§  121ni.9  Adiuinistratiop. 

(a)  The  State  educational  agency  shall 
administer  the  funds  provided  under 
this  pcut. 

(b)  The  State  educational  agency  may 
use  the  funds  itself,  or  may  contract  with 
local  educati<mal  agencies,  intermediate 
educational  units,  or  other  agencies. 
(201T8.C.  1419(a).) 


§  121m.  10  Annual  evaluation  report. 

''(a)  Within  90  days  after  the  aid  of 
the  grant  period,  the  State  educational 
agency  shall  submit  a  report  to  the  Com¬ 
missioner  on  the  activities  carried  out 
under  this  part  during  that  period. 

(b)  The  report  must  contain: 

(1)  The  results  of  the  evaluation  un¬ 
der  §  121m.5(g) ,  and 

(2)  In  brief  narrative  form,  the  im¬ 
pact  that  these  funds  have  had  on  the 
State’s  educational  services  to  handi¬ 
capped  children  ages  three  Uirough  five. 
(90  U.aC.  1419(C).) 
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